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Purpose. This errata page corrects certain printer's errors 
appearing in The JAG Journal, Volume 27, Number 2. 





Printer's Error. 





The "running heads" on 16 pages have been printed in- 
correctly and mislabel the articles which appear on the pages 
in question. 


Page 249, delete "No-Fault Insurance and the Federal 
Driver" and substitute "POW Convention." 


Pages 251 and 253, delete "Matthews v. United States" 
and substitute "POW Convention." 


Page 273, delete "POW Convention" and substitute "United 
States v. Nivens." 


Pages 283, 285 and 287, delete "United States v. Nivens" 
and substitute "Matthews v. United States." 


Pages 289 and 291, delete "POW Convention" and substitute 
"Matthews v. United States." 


Page 295, delete "POW Convention" and substitute "Matthews 
v. United States." 


Pages 299, 301 and 303, delete "Matthews v. United States" 
and substitute "Milton v. Wainwright." 


Pages 305 and 307, delete "Matthews v. United States" 
and substitute "Book Reviews." 


Page 311, delete "Milton v. Wainwright" and substitute 
"Book Reviews." 
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Recent Evolutionary Trends Concerning Naval 
Interdiction Of Seaborne Commerce as a Viable 
Sanctioning Device 


Commander Bruce A. Clark, JAGC, USN* 


In examining recent historical developments in naval inter- 
diction of seaborne commerce, Commander Clark concludes that 
the United States mining interdiction of North Vietnam’s inland 
and territorial waters was a highly effective naval operation 
which avoided any unnecessary confrontation between super- 
powers and minimized the possibility of the unnecessary de- 
struction of a wide range of human values. 


ONE OF THE REQUIREMENTS associated with the “traditional law of 
blockade” embodied in the Declaration of Paris of 1856 and the Declaration 
of London of 1909 was that the blockading forces must have been deemed 
capable of enforcing a continuously effective interdiction measure which 
prevented both the entry and exit of ships from the blockaded area.! The 
historic concept associated with this requirement of “effectiveness” was com- 
monly interpreted to require an indeterminate number of ships of war so 
situated as to bring about a reasonable expectation that a vessel seeking to 
breach the blockade would probably be captured.” 

The early nineteenth-century situation usually associated with the mainte- 
nance of a continuous force capable of blockading a given geographic area 
was a cordon of surface cruisers hovering a few miles off the enemy’s coast. 
It was, at one time, even insisted that a “closed” or stationary cordon as 
distinguished from a cruising patrol was essential in order to mantain the 
requisite degree of effectiveness of a naval blockade.® The legal requirements 
for the so-called “close in” or traditional blockade were principally formu- 
lated and advanced by United States and British strategists in an effort to 
minimize the effects of third-party nations attempting to interefere with neu- 
tral American and British shipping. 





* Commander Clark is currently serving in the Administrative Law Division, 
Office of the Judge Advocate General. He received the B.A. degree from Cornell 
University in 1957, the J.D. degree from Denver University in 1964 and an LL.M 
from George Washington University in 1972. 


1. M. McDovucat anp F. Fexiciano, Law anp Minimum Wortp Pustic Orper 490 
(1961) [hereinafter cited as McDovcat anp FE ictano]. 

2. L. Oppennerm—H. Lavuterpacnt, 2 INTerNaTIONAL Law 779 (7th ed. 1952). 
(Hereinafter cited as OpPENHEIM—LAUTERPACHT]. 

3. See Rights and Duties of Neutral Powers in Naval Aerial War, 33 Am. J. Inti. L. 
Supp. 711 (1939). 
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However, after the experiences of two world wars which saw the major 
powers introduce and later perfect the so-called “long distance blockade”— 
which relied heavily upon a combination of mine fields, surface patrols, and 
associated measures—the future utilization and success of the close-in type 
blockade was thought to be virtually eliminated.‘ This alteration in the 
traditional concepts pertaining to the close-in blockade became necessary 
because of the extended range of shore artillery batteries, the emergence of 
fast torpedo boats, and the development of long-range aircraft and submar- 
ines. Any attempt by a blockading surface force to try to maintain a close-in 
type blockade against modern weapons was thought to be not only an eco- 
nomically unworkable measure, but also a militarily disastrous course of 
action to undertake. Only broad-based, long-distance interdiction measures 
were believed to be on the wave of the future. To a certain extent, this 
prediction has been accurately borne out since the only reported instance of 
a close-in type blockade during the Second World War was that naval 
interdiction measure instituted by the Soviet Union against Finland in the 
Russo-Finnish War of 1939.5 

The Korean conflict, however, wrought a resumption of the traditional 
type of close-in coastal blockade, principally because the United States pos- 
sessed air and naval superiority and our adversaries chose not to introduce 
any of their air or submarine forces into the conflict.® 


After the passage of a decade of development in the fields of long-range 
bombers and intercontinental-ballistic-missile-delivery systems, however, the 
likelihood of the reapplication of a blockade, in any form, was thought to be 
highly unlikely by military and civilian defense planners since the outcome 
of any nuclear-scale conflict would be decided in only a fraction of the time 
necessary even to begin a blockade. 

The 1962 Cuban quarantine-interdiction reestablished the validity of the 
maritime interdiction process as a measure having great potential as an 
effective “measure short of war” or for use in a “limited war” situation.” 

During the Cuban missile quarantine, not only were claims pertaining to 
the exclusion of prohibited subject matter carefully limited, but claims per- 
taining to the location of any possible areas of maritime confrontation were 
similarly reduced.* Unlike the “long distance” type blockades of World Wars 





OppenHEIM—LAUTERPACHT, supra note 2, at 792. 

. McDoueat anp FExiciano, supra note 1, at 491. 
Id. at 492. 

. See address by Abraham Chayes, Legal Adviser, Department of State, on the legal 
case for United States action on Cuba, 47 Dept. State Buxr. 763 (1962) ; Chayes, 
Law and the Quarantine of Cuba, 41 Foreicn Arrams 550 (1963); Address by 
Abraham Chayes, Proc. Am. Soc. Intl L. 10 (1963). See also Meeker, Defensive 
Quarantine and the Law, 57 Am. J. Inti. L. 515 (1963); and McDevitt, The UN 
Charter and the Cuban Quarantine, 17 JAG J. 71 (1963). 

See Mallison, Limited Naval Blockade or Quarantine-Interdiction: National and 
Collective Defense Claims Valid Under International Law, 31 Geo. Was. L. Rev. 
335 (1962), Christol and Davis, Maritime Quarantine: The Naval Interdiction of 
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I and II, where throughout every part of the world maritime commerce was 
subject to sweeping controls and tight restrictions, in Cuba the United States 
chose merely to designate a single “interception zone” in the Caribbean 
Sea where only those ships which might be carrying Soviet offensive missiles 
and aircraft could be stopped, boarded, or inspected.° 

A continuation of the trend which evolved from the concept of limited 
inspection zones or “maritime confrontation areas,” and which was embod- 
ied in the Cuban Missile Proclamation, was incorporated in President Nix- 
on’s mining interdiction order of 1972 which limited United States offensive 
measures to the “internal and claimed territorial waters of North Vietnam,” 
thereby avoiding altogether any possible maritime confrontation on the high 
seas.'° By carefully limiting the scope of these mining measures to seven 
North Vietnamese ports"! and their associated inland territorial waters, can- 
als, and tributaries, the United States significantly reduced the area of possi- 
ble maritime impact upon foreign shipping and narrowed the scope of those 
“confrontation” areas affected to approximate closely those of the old-style 
“close in” type blockade. It would indeed be difficult to imagine just how 
United States decision makers could have designed a maritime interdiction 
measure with a smaller zone of impact, still retaining the high degree of 
military effectiveness achieved. By carefully limiting the areas mined to 
North Vietnam’s inland and claimed territorial waters, the United States 
announced and implemented notification measures designed to insure that 
neither foreign vessels transiting the areas adjacent to North Vietnam nor 


those foreign vessels bound for that country’s mined harbors and port facili- 
ties were in anyway interfered with while they remained outside of those 
waters.12 





Offensive Weapons and Associated Materiel to Cuba, 1962, 57 Am. J. Inti. L. 525 
(1963) and N. Alford, Modern Economic Warfare (Law and The Naval Partici- 
pant) Naval War College International Law Studies 1963, at 271 (1967). 

. Presidential Proclamation No. 3504, 27 Fed. Reg. 10401 (1962), 47 Derr. State 

Butt. 717 (1962). The proclamation declared the following to be prohibited 
materiel: surface-to-surface missiles; bomber aircraft; bombs; air-to-surface rockets 
and guided missiles; warheads for all of the above weapons; mechanical or 
electrical equipment to support or operate the above items and any other classes of 
materiel designated by the Secretary of Defense. 
For text of President Nixon’s address of 8 May 1972 made to the nation on 
television and radio, see Dept. State BuLt., May 29, 1972, vol. LXVI, no. 1718 at 
747; Washington Post, May 9, 1972, at 15, col. 5; N.Y. Times, May 9, 1972, at 18, 
col. 1. 

. The Washington Evening Star reported that the other ports on the United States 
target list included, Hon gai, Cam pha, Quang Khe, Dong Hoi, Vinh and Than 
Hoa. The Evening Star, May 9, 1972, at 6, col. 5. 

The degree of careful planning and commitment with which the United States 
Navy approached the problem of giving appropriate notification to foreign vessels 
which were about to enter North Vietnamese mined waters was revealed in a U.S. 
Seventh Fleet announcement reporting that a number of United States destroyers 
assisted by 164-foot-long gun boats stationed along the “notification line” off 
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A Continuinc TreND: THE HicH DEGREE oF ADVANCED NOTIFICATION 
PROVIDED TO THE MarITIME Nations INVOLVED 


Under the historic concepts associated with maritime blockade, a maritime 
interdiction measure did not become effective until the appropriate notifica- 
tion of the “Blockade Declaration” had been accurately communicated to the 
proper port, consular, and diplomatic authorities.!* While some nations, such 
as France and Italy, had traditionally ordered their blockading men-of-war 
to board every approaching neutral vessel and notify them of the establish- 
ment of the blockade, other countries, including Japan, Great Britian, and 
the United States, did not consider such individual notification to be essen- 
tial for the effective institution of a blockade.** 

With the advent of the long-distance-type blockade, the ability of the 
blockading nation concerned to give individual notification to each vessel 
approaching a blockaded area was determined to be totally infeasible. This 
lack of ability to provide specific warning to approaching vessels not only 
stemmed from the enormous expanses of ocean areas which were declared 
“war zones,”?5 but it also stemmed from the fact that much of these ocean 
areas were being blockaded almost exclusively through the use of an entirely 
uncommunicative instrumentality called the naval magnetic mine. 

Furthermore, once hostilities had commenced during such unlimited war- 
time situations (as occurred in the Pacific in December 1941), not only did 
the combatants fail to describe blockaded areas in terms of the outside 
geographic perimeter-limits of these enormous ocean areas called “war 
zones,” but the entire theaters of operation themselves were described in such 
sweeping terms as to constitute no notification whatsoever. For instance, the 
secret U.S. message sent on 7 December 1941 to execute against Japan 
unrestricted air and submarine warfare included no provision whatsoever 
concerning operational areas except that, for the purpose of command control 
against Japan, all of the Pacific Ocean areas were declared a theater of 
operations.’* As a result of the unrestricted United States wartime naval 
policy in the Pacific, American submarines and aircraft established massive 
blockades throughout Japan’s inland and territorial waters as well as in 
Japanese-controlled ocean and river areas.’’ In virtually every case, the 





Vietnam were prepared to “warn any merchant ship away from North Vietnam in 
10 spoken languages and [in the appropriate] international signal codes.” (Empha- 
sis added.) Navy Times, July 19, 1972, at 36, col. 1. 

13. Oppensemm—LavUTERPACHT, supra note 2, at 776. 

14. Id. 

15. See W. Mallison, Studies in the Law of Naval Warfare: Submarines in General and 
Limited Wars, Naval War College International Law Studies 1966, at 126 (1968) 
{hereinafter cited as Studies in the Law of Naval Warfare]. 

16. Id. 

17. C. Coromsos, INTERNATIONAL Law OF THE Sga 587 (3d ed. 1954). 


163 





JAG Journal © XXVII 


establishment of the blockaded areas through the use of submarine-and-aeri- 
al-laid mines was totally unannounced and it remained for a passing ship or 
barge to verify subsequently the blockading mine field’s presence and precise 
location.1® 

In sharp contrast to the establishment of the far-flung and unannounced 
Pacific mining blockades of World War II, there have evolved from the 
Cuban and North Vietnamese maritime restrictive measures communications 
techniques which have provided, under the circumstances, the highest degree 
of notification believed to be attainable.1® 

During the Cuban quarantine, both United States air and naval craft were 
used to intercept those Soviet-controlled merchant vessels headed for the 
quarantine zone which had not previously been instructed by the Soviet 
Union to return home.”° During the Cuban crisis, notification of the estab- 
lishment of the United States quarantine-interdiction was provided by special 
and general communications techniques on a scale never before seen in the 
history of naval blockade. Not only were individual, Soviet-chartered-and- 
controlled surface vessels selectively notified of the existence of the Cuban 
quarantine by electronic, voice, and visual means, but submerged Soviet 
submarines, as well, were signaled through the use of harmless underwater 
explosive sound signals utilizing the international recognition code “IDKCA” 
meaning “rise to the surface.” 21 


While it would seem difficult to improve upon the extensive and carefully 
planned communication and notification techniques employed by the United 
States during the Cuban quarantine, it appears that the United States, be- 
cause of its advance lead time and the recognized seriousness of its intended 
mining measures, provided even more extensive notification during its North 
Vietnamese mining operation than was provided during the 1962 Cuban 
“blockade.”22 

Not only were the affected Communist vessels located in North Vietnamese 
ports given a three-day “grace period” before the mines were activated,?* but 





18. Id. The widespread use by United States forces of floating mines which had not, 
pursuant to article 1(1) of the 1907 Hague Convention, rendered themselves 
harmless after “one hour at most after they have escaped from the control of the 
person who laid them”, appears to have been largely ignored during World War II 
in the case of aerial mining conducted against Japanese controlled rivers. 

. Excerpts from Notice to Mariners, No. 47, D.T.G. 240007 [Department of Navy 
Oceanographic Office, Washington, D.C.] (Oct. 1962) ; Notice ro Mariners, No. 42, 
D.T.G. 090147Z (May 1972). 

. Statement by Secretary of Defense Robert McNamara, October 22, 1962, contained 
in 9 U.N. Review 6-17, 77-84 (Nov. 1962). 

. On 25 October the Department of Defense established submarine procedures for 
the quarantine area. Electronic transmission of the international code was made on 
8 Kc underwater-communications equipment. 

See, notes 12 and 19 supra. 

See text of the President’s speech supra note 10 wherein President Nixon stated 
that “countries with ships presently in North Vietnamese ports have already been 
notified that their ships have three daylight periods to leave in safety. After that 
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detailed notification of the planned United States mining measures had also 
been communicated to the nations concerned before the President had even 
concluded his May 8th presentation. It was even alluded to by the London 
Times that the Soviets and possibly the Chinese were provided with some 
broad-based, preliminary indication of the measures which the United States 
had planned since modern diplomatic contacts are “virtually continuous” 
and the United States, in private talks with the Kremlin, might have “condi- 
tioned” the Soviet’s reaction to a possible mining interdiction.*® 

Once the North Vietnamese mining interdiction had commenced, United 
States vessels were instructed to “use their best efforts to insure that all 
vessels transiting the high seas in this area [had been] notified by appropri- 
ate signals of the . . . measures . . . undertaken in the internal and claimed 
territorial waters of the Democratic Republic of Vietnam.” 26 

These efforts included having personnel aboard United States vessels sta- 
tioned on the “notification line” who could “warn away” any merchant ship 
from these dangerous waters by utilizing ten spoken languages in addition to 
existing international signal codes.2” 

The high degree of complexity and preparation associated with manning 
and operating such a “notification line” must be considered substantial when 
one realizes that the capability to provide notification in all ten foreign 
languages was probably within the assigned mission of several of the United 
States notification vessels. 

In fact, it would be difficult to imagine any other situation where a country 
engaged in naval interdiction operations against an enemy then under heavy 
air and naval attack by its forces would intentionally divert its own warships 
in order to give timely warning to vessels of third-party countries destined 
for the mined ports of the enemy and carrying munitions and supplies to that 
. foe. Nevertheless, the United States chose this method as the most prudent 
and restrained course of action possible by imposing such onerous notifica- 
tion requirements upon elements of its own forces. 





time, the mines will become active and any ships attempting to leave or enter these 
ports will do so at their own risk.” 

. In his 8 May address, President Nixon told his audience that “these actions are 
not directed against any other nations. Countries with ships presently in North 
Vietnamese ports have already been notified that their ships have three daylight 
periods [in which] to leave in safety.” Text of Presidential News Conference supra 
note 10, at 749. 

. The Times (London), May 15, 1972, at 1, col. 1 contained an article captioned 
Washington Reports of Mine Deals wherein a statement attributed to Senator Hugh 
Scott, the Republican Minority Leader, referred to the “hopeful” possibility that 
the Soviet reaction to the mining of North Vietnamese ports had been worked out 
privately in advance. 

. Notice to Mariners, No. 42, D.T.G. 090147Z (May 1972). 

. See note 12 supra. 
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THE DEVELOPMENT OF NEw TECHNIQUES FOR THE AVOIDANCE OF UNNECES- 
SARY CONFRONTATION 


Perhaps the most significant feature of the mining campaign employed 
against North Vietnam was the selective employment of passive naval weap- 
ons to interdict the delivery of seaborne supplies. Through the employment 
of carefully laid mine fields, the United States placed North Vietnam’s mari- 
time suppliers in a position which required them to make one of three 
choices: The first, to attempt to “run the blockade” and risk possible damage 
or destruction to their ships and injury or death to their crews; the second, 
to seek alternate unmined ports of entry for transshipment of cargoes by 
overland routes; and the third, to undertake to make no shipments to North 
Vietnam whatsoever. Of the three principal courses of action open to the 
countries which had been making seaborne deliveries to North Vietnam, the 
first and the third choices were clearly the most unpalatable. This left the 
second choice as the most logical course of action to be undertaken. Regard- 
less of which course of action was undertaken by North Vietnam’s major 
seaborne suppliers, that choice would not involve an immediate confrontation 
with surface vessels of the United States, 

This general built-in delaying feature of “blockade” or “maritime interdic- 
tion,” which because of its relative slowness to operate gives each side time 
to think and therefore reduces the risks associated with such an operation, is 
of critical importance to the decision makers involved in reducing the likeli- 
hood that a hasty decision might be forthcoming. 

In some cases, the blockading or interdicting nation must also make a 
decision such as whether to board or block passage of a vessel. It is the 
blockade-running nation, however, which must first make the key decision to 
bring about such a confrontation once the blockader’s prestige is placed on 
the line.2® Thus, Mr. L. W. Martin, in his book entitled The Sea in Modern 
Strategy, has delineated one of the most valuable features of blockades in 
general, and delayed-action mining interdictions in particular, when he states 
that: “Blockade thus has one of the most desirable characteristics in a 
technique of crisis management, that of transferring the onus of escalation to 
the other side.” ®® (Emphasis added.) 

Indeed, with the timing devices in the newly sown mines automatically 
activating their arming mechanisms after the passage of three “day light 
periods,” all that was required of the United States, if it wanted to forgo the 
possibility of the offloading of supplies by North Vietnamese lighters, was to 
sit back and see if any foreign vessels would attempt to “confront” the mines 
which it had planted. 

Of course, under the circumstances, every effort was made to minimize any 
possible superpower confrontation. For this reason, the United States mines 





28. L. Martin, THe Sea tn Mopern Stratecy 160 (1968) [hereinafter cited as 
Martin]. 
29. Id. 
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were exclusively sown in North Vietnam’s claimed territorial and inland 
waters in an effort to preclude any possible surface-craft confrontation or 
possible mine damage or losses to foreign vessels engaged in navigation 
outside those waters. 

It should also be remembered, however, that, during the period that the 
Cuban quarantine was effective (24 October-2 November 1962), fifty-five 
merchant ships were scrutinized by the United States before they were al- 
lowed to proceed.*° Among them was the Soviet tanker Bucharest which was 
intercepted on 25 October 1962 and visually inspected while the Lebanese 
ship Marcula was actually stopped, boarded, and searched by units of the 
United States Navy’s quarantine force on the following day.* 

In 1972, the United States apparently did not want even to hint at the 
possibility of such a high-seas interception of Communist-bloc commerce. 
Therefore, great pains were taken to emphasize that North Vietnam was the 
sole intended target, and as President Nixon said in his 8 May address, 
“these actions are not directed against any other nation.” *2 

It may have been for the same reason—attempting to arrive at an effective 
interdiction policy as inoffensive as possible to third-party shippers—that the 
North Vietnamese mining interdiction measures were devised. Unlike the 
Cuban crisis, however, wherein President Kennedy proclaimed a quarantine 
which included interception, boarding, and search orders,** in the case of 
the United States mining interdiction in North Vietnamese waters, all de- 
scriptive nomenclature such as “blockade,” “pacific blockade,” or “naval 
quarantine” was scrupulously avoided.* 

In noting that some maritime restrictive measures such as “pacific block- 
ade” may have acquired a specific and ascertainable meaning, Mr. L. W. 
Martin has observed that: 


Some measures such as “pacific blockade,” have at times acquired a technical 
meaning and are recognized to involve certain rules. But the legitimacy of acts of 
force, at least in the eyes of the lawyers, lies not so much in their intrinsic nature as 
in the overall circumstances of the case, although certain proportionality [considera- 
tions] must be observed. In other words, it is the circumstances of [the] action 
rather than the precise means employed that determine the legal claim of a state to 
depict its action as lawful. (Emphasis added.) 


In this regard, Professor John Norton Moore, in analyzing the reasons 
why President Nixon did not use the term “blockade” in describing his 
North Vietnamese mining measures, provides us with the following descrip- 
tive commentary : 





Actions of the Military Services in the Cuban Crisis Outlined, U.S. Dep't of 
Defense News Release No. 1942-62, Nov. 29, 1962, at 1-7. 

. Id. 
See text of Presidential address note 10 supra, at 749. 

. See note 9 supra. 
Moore, A Professor on the Law of Blockade, Washington Post, May 21, 1972, at 21, 
col. 1. 
MaktIN, supra note 28, at 157. 
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If, then, the conditions were present for a lawful blockade why was it carefully 
announced only as an “interdiction of weapons and supplies?” It was not because the 
President lacks constitutional authority to institute a blockade. The U.S. action, 
whether termed “blockade” or “interdiction,” was the kind of tactical decision about 
the conduct of ongoing hostilities which falls within the President’s power of 
Commander-in-Chief. Rather, the decision to avoid the term “blockade” was part of a 
series of careful limitations intended to minimize the risk of confrontation with 
nonbelligerents. By speaking only of “interdiction,” President Nixon avoided inad- 
vertently signalling a wider objective, such as the economic or political subjugation 
of North Vietnam, which might have been implied by use of the term “blockade.” 


It would therefore seem apparent that, through the prudent and limited 
utilization of automatic mines, the United States established a highly effective 
maritime interdiction campaign while it simultaneously avoided any unneces- 
sary confrontation between superpowers and minimized the possibility of the 
unnecessary destruction of a wide range of human values. 


MopIFICATION OF TACTICS SO AS TO MODERATE THE Scope oF CLaims: THE 
Unitep States Mininc AND Navat INTERDICTION OPERATIONS IN NorTH 
VIETNAMESE TERRITORIAL WATERS 


In discussing the difficulties in attempting to impose fixed and unyielding 
legal doctrine to areas of rapidly developing military technology and tactics 
such as in the areas of naval-blockade and quarantine interdiction, Professor 
Myres McDougal has observed that: 


It was also in response to these changed [blockading] conditions of military 
technology and combat operations that instrumentalities other than surface cruisers 
were resorted to for physically controlling the flow of commerce to the enemy. The 
principal instrumentalities employed for this purpose in the last two World Wars 
were the mine, the submarine and the aircraft. Frequently all three weapons were 
utilized to supplement one another... . .” 


In responding to the proposition advanced by Professor Robert W. Tucker 
that: 


[t]he effectiveness required of valid blockades cannot be secured by means violative 
of other firmly established rules [which] . . . is . . . understood in terms of a liability 
to seizure and eventual condemnation, though not in terms of a liability to destruction 
[as in the case of mines and submarines] upon entrance into a forbidden area,” 


Professor McDougal has observed that this requirement for all block- 
ading instrumentalities to conform to the blockading standards originally 
projected for surface squadrons is in effect a comprehensive ban against 
technological improvements being effectively used in the maritime blockades 
of the future. 





36. Moore, note 34 supra. 

37. McDoucat anp FELICIANO, supra note 1, at 493. 

38. Tucker, The Law of War and Neutrality at Sea, Naval War College International 
Law Studies 1955, at 289 (1957). 
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Professor McDougal continues his rebuttal of Professor Tucker’s assertion 
by observing that: 


. .. Lilt should be evident even upon casual observation that, of itself, a minefield 
can never, and submarines and aircraft only in very exceptional cases, meet the 
requirements of a cordon of vessels. The position taken by Professor Tucker would 
appear to represent an inadequate generalization of past experience and perspectives, 
and, so far as concerns estimations of probable future practice and decision in 
comparable contexts, [appears] substantially to have escaped contact with reality.” 


To illustrate, with particular reference to the establishment of war zones where 
stretches of ocean are sown with mines, the important general consideration would 
seem to be that mines, as an instrumentality of blockade, need not be more 
destructive of neutral values than surface vessels. More specifically, the strategic 
importance, in the particular war in question, of the object of stemming the stream 
of commerce with the enemy; the details of the particular use of mined war zones, 
including the specific disposition of mines; the economics made possible in time, 
effort, and commitment of surface craft; the giving or withholding and timing of 
notification of neutrals—all appear factors appropriately included in the assaying of 
reasonableness. Thus, as the Allied Powers used them in the last World Wars,” 
minefields functioned strategically as blockade devices by channeling shipping in 
particular parts of the ocean to predetermined routes for subjection to contraband 
and export control procedures. Both effectiveness and minimum destruction [of 
values] were served by giving notice to neutrals of the extent and location of 
minefields . .. and of safe passage through them. ... The neutral vessel which 
ignored the notice and which would presumably do so only if engaged in commerce 
with the enemy of course became liable to destruction in the minefield. It is . . . only 
by the examination of the above and other types of detailed factors in the use of 
minefields as in the use of submarines and aircraft, that rational discriminations can 
be made as [to] the lawfulness (reasonableness) of particular, newer instrumental- 
ities for securing the requirement of effectiveness in interdiction of passage. 
(Emphasis added.) 


In order to evaluate the reasonableness of the current United States min- 
ing interdiction of North Vietnam’s inland and territorial waters in terms of 
military effectiveness and minimum destruction of human values, the five 
factors outlined by Professor McDougal are considered to constitute mean- 


ingful and appropriate guidelines from which to evaluate each competing 
claim. 


Factor (1) The Strategic Importance in the Particular War in Question 


The strategic significance and the importance of the United States mining 
interdiction in North Vietnam were stressed by President Nixon during his 
8 May address when he stated that: 


(1) All entrances to North Vietnamese ports will be mined to prevent access to 
these ports and North Vietnamese naval operations from these ports, and 





39. McDoucat anp FELictano, supra note 1, at 494, 

40. Id., at 495 n.271. The obsolete character of Art. 2 of the 1907 Hague Convention 
VIII (see note 42 infra), prohibiting the laying of automatic contact mines off 
enemy coasts and ports for “the sole object of intercepting commercial shipping,” 
is commonly conceded. 

41. Id. 
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(2) I have therefore concluded that Hanoi must be denied the weapons and 
supplies it needs to continue the aggression [since] [a] major portion of the supplies 
through which the invasion of South Vietnam is being supported [come] from the 
sea. It is essential that this delivery of supplies from the sea be prevented so that 
North Vietnam cannot continue to resupply both its forces in the field and its 
logistics base [at home].“ 


Clearly, the strategic importance of the mining interdiction measures 
which the President commenced on 8 May 1972 was of paramount concern 
to him as President—and to the people of the nation as a whole—in endeav- 
oring not only to eliminate all future war supplies from being delivered to 
the enemy but also in bringing about a speedy and humane end of the 
conflict itself. 


Factor (2) The Object of Stopping the Stream of Commerce with the Enemy 


In addition to preventing North Vietnamese naval operations from being 
conducted from North Vietnam’s poris and harbors as previously noted 
above, the object of stopping the “stream of commerce” with which the 
enemy was being supplied was also of paramount importance to the United 
States. The very first paragraph of the President’s 8 May address referred to 
the massive Communist invasion launched five weeks earlier which had been 
made possible by “tanks, artillery, and other advanced weapons supplied to 
Hanoi by other Communist nations.” * In addition, the very life blood of the 
North Vietnamese Communist’s mechanized offensive had been dependent on 
35- to 40-thousand metric tons of petroleum being pumped monthly into its 
storage areas from those Soviet tankers at Haiphong which had, for years, 
been providing over 80 percent of North Vietnam’s oil supplies.“ 


Factor (3) Details of the Particular Use of the Mined “War Zones” 


Unlike the extensive mine “barrages” employed during World War I and 
the unlimited naval mine blockades of World War II, the evolutionary trends 
pertaining to the modern naval interdiction techniques first inaugurated 
during the Cuban quarantine and subsequently refined in the current United 
States mining interdiction of 1972 show a marked reduction in the size and 
scope of blockading claims. This reduction in the size ard scope of modern 
interdiction claims is clearly the result of the more moderating influences 
brought about by the extremely conservative “limited war” and “measures 





42. See text of Presidential address, note 10 supra, at 749. The inclusion of the 
provision that all entrances to North Vietnam’s ports were to be mined to prevent 
North Vietnamese naval operations from being conducted from those ports was 
apparently intended to ensure that such United States actions were not violative of 
article 2 of Hague Convention VIII Relative to the Laying of Automatic Sub- 
marine Contact Mines (36 Stat. 2332; T.S. 541, signed October 18, 1907). Article 
2 of Hague Convention VIII (1907) provides that “[iJt is forbidden to lay sub- 
marine mines off the coast and ports of the enemy, with the sole object of interrupt- 
ing commercial navigation.” (Emphasis added.) 

43. Id. at 747. 

44. Evening Star (Washington), May 9, 1972, at 1, col. 7. 
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short of war” interdiction techniques which stem from the desire on the part 
of modern decision makers to minimize excessive or unreasonable areas of 
confrontation and to avoid the excessive and unwarranted destruction of 
human resources and associated values.*® 

In order to achieve these more moderate methods of maritime interdiction, 
the United States relied upon supply interdiction and embargo techniques 
which are practices somewhat related to the restrictive measures associated 
with the traditional concept of “pacific blockade.” The emergence of the 
newer maritime restrictive measures, however, starting with the development 
of the quarantine-interdiction, have ignored the limiting characteristics of 
pacific blockade which, if followed slavishly, would not have permitted inter- 
ference with vessels of third-party states. Professor Gerhard von Glahn, in 
his book Law Among Nations, has expressed the belief that the evolutionary 
changes in the laws of naval blockade have been accelerated by the Cuban 
crisis since the utilization of a “quarantine” did not meet the international 
law standards of the “traditional” blockade. In arriving at this conclusion, 
Professor von Glahn observed that: 

The term “quarantine,” [which] was initially used to describe the action adopted [by 

the United States] indicated the realization that this was a new method of blockade. 

Analysis reveals that it falls somewhere between the two traditional types of block- 

ade; it was a pacific blockade in that neither the element of intent for war nor a 

“state of war” did exist; at the same time, it was a hostile blockade in that the 

quarantine was io be applied against vessels of a third state.“ 

In the most recent evolutionary refinement of the concept of “blockade,” 
the United States, in planning and executing the 1972 North Vietnamese 
mining interdiction campaign, relied on an assimilation of the practices 
established in Cuba while it limited the scope of its claims by substituting as 
the dominant enforcement device the presence of magnetic mines in lieu of a 
fleet of intercepting surface cruisers. 


Factor (4) Economics Made Possible in Terms of Time, Effort, and the 
Commitment of Surface Craft 


The evolutionary trends associated with a possible economic saving and 
the more efficient utilization of available surface craft have not been overrid- 
ing factors in the planning and execution of recent maritime restrictive 
measures. If anything, the United States has conspicuously “over deployed” 
its forces in an attempt to convince apparent “target” nations of the extent of 
its resolve and commitment.‘? However, in the case of the combined mine- 
surface-craft-interdiction measures employed in North Vietnam, there can be 





45. On 15 May 1972 Secretary of State William P. Rogers expressed confidence when 
he appeared before the Senate Appropriations Subcommittee that “none of the dire 
predictions about the catastrophic consequences of the President’s decision has 
come to pass,” adding that “the mining of North Vietnam’s harbors might likely be 
the turning point in the war.” 

46. G. von Grann, Law Amonc Nations 505 (1965). [Hereinafter cited as 
von GLaHN]. 

47. After the mines had been laid, the Navy disclosed that its task force had consisted 
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no doubt that the employment of significant numbers of sophisticated mines 
in conjunction with modern surface vessels was reasonably consistent with 
the traditional concepts of “economy of force” in terms of the savings of 
time, effort, and the availability of a reserve of naval forces. It was also 
consistent with the eventual likelihood that the United States would ulti- 
mately be called upon to remove, destroy, or deactivate the mines which it 
had sown thereby providing the United States with the opportunity to sal- 
vage or otherwise recover a portion of the naval ordnance which it had 
expended. 


Factor (5) The Giving or Withholding of Notification to Neutrals 


As previously stated, a significant feature of the Cuban quarantine and the 
1972 United States mining interdiction campaign has been the extensive 
utilization of elaborate notification measures designed to minimize inadver- 
tent damage or destruction to maritime shipping values. The extent of the 
United States communication effort both in terms of its scope and its timing 
are two of the key indicia evidencing the increase in the number of moderat- 
ing measures adopted by United States decision makers in attempting to 
convince third-party nations of the reasonableness of its interdiction claims.‘ 

In applying these five factors which Professor McDougal has provided for 
the purposes of assaying the reasonableness of a given interdiction campaign, 
it is believed that even the most strident critic of United States defense 
policies would be in accord with the proposition that the evolutionary trends 
associated with modern methods of naval interdiction have resulted in a 
substantial modification of tactics and a significant moderation in both the 
size and scope of claims. 





of at least 60 ships including five aircraft carriers with 350 to 400 planes aboard, 
four cruisers, and thirty destroyers; Evening Star (Washington), May 9, 1972, at 
A6, col. 5. 

On 10 November 1972 Washington Post staff writer George C. Wilson, in a 
page-one article captioned “U.S. Ready to Clear Mines,” wrote the following: “The 
Navy is putting together a special task force of helicopters and ships to remove 
mines from North Vietnamese harbors, military sources said yesterday. 

“Part of the Navy’s only helicopter squadron specially designed for sweeping 
mines has already begun leaving Norfolk in giant C-5A transports. 

“The amphibious assault ship Inchon, used as a landing platform for the 
mine-sweeping choppers of Helicopter Mine Countermeasures Squadron 12, was 
slated to leave Norfolk yesterday for Vietnam waters. 

“In advance of the Inchon’s arrival, her sister ship Okinawa, already in the 
Pacific, may be used for the mine-sweeping task. 

“Helicopters flying off the decks of ships like the Inchon and Okinawa can drag 
a number of special devices to destroy mines. 

“One such device, for instance, makes the kind of noise that sets off acoustical 
mines—mines that blow up at the sound made by certain sizes of ships. 

“The U.S. Seventh Fleet lying off Vietnam has conventional minesweeping ships 
that are expected to play a role in the clearing operation. 

“The timing on when the minesweeping task force goes to work depends on the 
progress in the peace negotiations with Hanoi.” (Emphasis added.) 

49. See text of Presidential News Conference, supra note 10, at 749. 
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In this regard, a significant trend can be observed toward a more purpose- 
ful moderation of the scope of claims. made by modern nation-States. This 
curtailment of claims has occurred where the decision makers of a given 
State have assigned more-limited values to such claims so as to make them 
correspond with the more-restricted scope of that State’s objectives. On the 
other hand, a corresponding, and often directly proportional increase in the 
size and scope of claims can be predicted when the decision makers of the 
nation-State in question perceive their State’s vital national interests or 
physical and political integrity to be seriously threatened. Thus, during the 
two world wars in which the belligerent’s “national survival” was at stake, 
the size and scope of each of the combatant’s claims and objectives achieved 
a magnitude in which only the most limited restraints, in the form of law and 
humanitarian considerations were observed.®° 


VaLue ConsEeRvVING CONSIDERATIONS SHOWN DuRING THE 1972 UNITED 
States Mintnc INTERDICTION CAMPAIGN: THE EMPLOYMENT OF COMPRE- 
HENSIVE WARNING MEASURES 


As previously mentioned, the United States employed one of the most 
elaborate warning techniques during the course of its North Vietnamese 
mining interdiction ever employed by any nation during the recorded history 
of maritime blockade. These stringent, self-imposed notification measures 
were all the more significant because the so-called “neutral” third-party 
trading nations which were provided such detailed warnings were, in reality, 
the principal suppliers of North Vietnam’s Armed Forces." Had it not been 
for the comprehensive and timely notification measures employed by the 
United States, however, the substantial risks involved in such a mining 
interdiction would have increased geometrically.®2 

The true measure of the effectiveness of the value-conserving considera- 
tions embodied in the United States mining-interdiction notification tech- 
niques is that there has not been a single reported incident §* of damage or 





50. See Miller, Law of Naval Warfare, 24 Nava War Cotzece Review 35 (February 
1972). 

51. According to Pentagon sources, of the 31 vessels which were “trapped” at Hai- 
phong, 12 were of Soviet registry; five were Chinese; three were British, under 
Hong Kong registry; two were Cuban; three Polish; one East German and five 
flew the Somali flag. (Washington Post, May 12, 1972, at 1, col. 7.) 

When the Soviet Union did finally issue its long-awaited statement, the fact that it 
contained no ultimatum was considered as a favorable sign. The Soviet statement, 
while resolutely condemning the United States “blockade” as a gross violation of 
the generally recognized principle of “freedom of navigation” as well as a violation 
of the 1958 Geneva Conventions and the basic requirements of international law, 
did not set a firm deadline for the United States to cancel its mining operations. 
For the text of the Soviet statement, see the translated version contained in the 
New York Times, May 12, 1972, at 18, col. 1. 

Washington Post, July 17, 1972, at 18, col. 6, initially reported that a U.S.-laid 
mine had apparently “broken loose” from its moorings and struck the U.S.S. 
Warrington which had been engaged in mining activities in the Gulf of Tonkin. 
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destruction to any foreign merchant vessel and, to date; the only casualty 
reported has been the underwater damage sustained by a vessel which had 
been assigned to the United States interdiction forces. 

By providing detailed notification of the type of mining measures which it 
intended to employ and by simultaneously coupling this notification to a 
three-day “grace period” in which foreign vessels could safely enter or 
depart North Vietnam’s mined ports, the United States not only minimized 
the possible damage or destruction to third-party shipping, but it also mini- 
mized the likelihood of any retaliatory action being taken against the United 
States by any of the other States involved. 


THE EXEMPTION OF SMALL VESSELS FROM MARITIME RESTRICTIVE 
MEASURES 


Until the advent of the United States decision in the Korean War to 
disallow the traditional immunity normally accorded small coastal fishing 
vessels engaged in fishing operations, the United States since the turn of the 
century had observed the letter and spirit of the principles announced in The 
Paquete Habana, a 1900 United States Supreme Court decision declaring 
that, under the rules of customary international law, small craft were not 
liable to capture and condemnation in prize.® In this landmark decision the 
United States Supreme Court reiterated the established rule of customary 
law that small coastal fishing vessels could engage in local fishing activities 
without being subject to capture and without destroying the effectiveness of 
the blockade. In reaching his decision, Mr. Justice Gray reasoned that the 
prevailing humanitarian views of mutual accommodation and the tenderness 
traditionally shown to a “poor and industrious order of people” required the 
United States to forgo the capture and condemnation in prize of small coastal 
fishing vessels. Justice Gray, however, went on to qualify this exemption by 
setting forth the following limitations: 


The exemption, of course, does not apply to [coastal] fishermen or their vessels, if 
employed for a warlike purpose, or in such a way as to give aid or information to the 
enemy; nor when military or naval operations create a necessity to which all private 
interests must give way.” 


During the Korean conflict, the United States blockading forces made no 
exception for the usually exempt fishing craft, and all such vessels located 
were seized and summarily destroyed. The announced purpose of these 
United States actions was to cut off the main source of food supply for 
North Korean and Chinese Communist troops. In addition, incidents of 
North Korean “deep sea” fishing vessels serving as military communications 


media and weather craft had frequently occurred throughout the course of 
the war.*” 





54. Id. 

55. The Paquete Habana, 175 U.S. 677 (1900). 

56. Id. at 708. 

57. See, Maruison, Studies in the Law of Naval Warfare, supra note 15, 


174 





SPRING 1973 ¢ Naval Interdiction of Seaborne Commerce 


During this country’s mining interdiction campaign in North Vietnam in 
1972, however, the United States saw fit to again afford coastal fishing 
vessels their traditional immunity through the use of such measures as the 
selective employment of magnetic-type mines, the utilization of which was 
designed to permit wooden-hulled vessels, such as fishing boats, to exercise 
their right of unhindered passage.®* It was reported, for instance, that, 
during a Defense Department briefing which released information that 
United States mines could only be triggered by the passage of “a sizeable 
metallic object,” United States spokesmen also implied that additional 
acoustic- and pressure-type mines were readily available and might be em- 
ployed in the future if North Vietnam should nullify the immunity accorded 
its wooden fishing vessels by trying to convert them temporarily into mine- 
sweepers or use them in any other unauthorized manner.®® 


Tue ATTEMPT TO MINIMIZE Loss oF LIFE AND HUMAN SUFFERING 


Critics of the most recent United States mining interdiction campaign have 
pointed out that United States attempts to throttle the delivery of war materi- 
als contained in the seaborne cargoes destined for the ports of North Viet- 
nam would also deny “food, petroleum and the necessities of life” to North 
Vietnam’s civilian population,® and, therefore, such measures were not so 
different from the indiscriminate attacks against nonbelligerent shipping 
which were carried out by World War I German U-boat commanders in 
1917.®! However, the same critics, despite their self-professed interest in 
United States naval interdiction policies, fail to suggest any other reasonably 
effective alternative to the United States naval interdiction measures. For 
when one discusses those value-conserving considerations shown during the 
planning and implementation stages of the 1972 United States mining inter- 
diction, or the lack thereof, one should also bear in mind the nature of the 
“other” available military instrumentalities of war which could have been 
employed as an alternative coercive measure. 

For instance, if United States decision makers had not decided to utilize a 
mine-warfare interdiction campaign, then an alternative mode of coercion 





at 126 where the author notes that the traditional immunity afforded coastal fishing 
boats in time of war was not allowed North Korean coastal and deep-sea fishing 
boats because sea food was thought to be such a vital staple in the Communist diet 
that its denial would have had a strategic effect on North Korean imports. 
Likewise, the utilization of North Korean fishing vessels for mine-warfare activities 
completely integrated these craft into the North Korean military-force structure so 
as to destroy any exemption under the U.S. Supreme Court holding of The Paquete 
Habana, 175 U.S. 677 (1900) and the provisions of article 3 of the Hague 
Convention XI (1907). 
58. N.Y. Times, May 14, 1972, at 28, col. 5. 
. Id. 
. Sorensen, /t Isn't the Cuban Missile Crisis, N.Y. Times, May 12, 1972, at 39, col. 3. 


. Chayes, Nixon Avoids Use of “Blockade,” Washington Post, May 14, 1972, at 6, 
col 1. 
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such as devastatingly heavy bombing raids, might have been exclusively 
employed to destroy Haiphong’s docks and other port facilities. It would 
seem to follow, therefore, that the less reliance the United States placed upon 
innovative maritime restrictive measures, the greater reliance the United 
States would have had to place on massive bombing raids. 

While the results of the United States air war against North Vietnam were 
extremely high in terms of the costs in human lives and in losses of property, 
any additional United States commitment, in order to produce the equivalent 
effect of a successful mining interdiction, would have required the United 
States to increase drastically its use of offensive air interdiction measures 
which would have been infinitely more destructive of human and associated 
values than those values affected by the mining interdiction campaign. In 
addition, it is clear that a strong possibility would seem to exist that, out of 
the 400 to 500 air strikes conducted weekly in the spring and summer of 
1972, some inadvertent or premature releases of explosive weapons including 
United States “specialty bomb” cannisters would occur—particularly where 
the United States aircraft involved had attempted to avoid antiaircraft fire, 
surface-to-air missiles or North Vietnamese interceptors, or had engaged in 
other highly evasive maneuvers.® 

Therefore, after analyzing the potential horrors which may be produced by 
the inadvertent bombing of population centers, the alternative value-conserv- 
ing considerations associated with a maritime mining interdiction campaign 
become graphically clear. As Lieutenant Commander Arnold C. Lott,®* the 
author of Japan’s Nightmare—Mine Blockade, has written: 


A mine blockade enables the winner to win without killing. Enemy ships lost in a 
mine field enter it by their own choice; the enemy is free to keep his ships in port 
and save them if he wishes. But more important, mines never destroy homes, hospitals 
or industrial facilities necessary to peacetime rehabilitation, nor do they wipe out 
non-combatant civilians [and their population centers].™ 


RECOMMENDATIONS 


While it would appear that, at the time the President made his 1972 
mining interdiction announcement and during the subsequent amplifying 
news conferences held by high Administration officials, the need for the 
United States to conduct offensive mining measures was amply demonstrated 
—it is recommended that in the future, broader-based and more fully coordi- 
nated efforts be undertaken in utilizing news media and public information 
channels to portray actively the effects of a mining interdiction in terms of 
minimizing the destruction of human values and as a positive protection 





62. Washington Post, July 24, 1972, at 10, col. 2. 

63. LCDR Arnold S. Lott, USN, served on Commander Seventh Fleet’s Staff during 
World War II and later as special writing assistant for the Chief of Naval 
Information. He is the author of the book Most Dangerous Sea, a portrayal of the 
history of mine warfare in World War II. 

64. Lott, Japan’s Nightmare—Mine Blockade, 85 Nav. Inst. Proc. 47 (1959). 
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against the unnecessary destruction of human life. Because of the sensitivity 
of such a course of action, however, it is recommended, that, in the future, to 
the greatest extent possible, the major portion of any announcement concern- 
ing the humane and value-conserving considerations relating to the com- 
mencement of a naval mining interdiction be made contemporaneously with 
the inauguration of such maritime restrictive measures or made as soon 
thereafter as is practicable. 


It is also recommended that, in the future, subject to the safeguarding of 
classified mine-warfare technology, favorable consideration be given to the 
public release of general background information concerning proposed or 
contemplated methods of mine deactivation and removal once such a United 
States mining interdiction has served its intended purpose.®* Such a public 
disclosure given to international maritime interests would again tend to make 
any future choice of United States decision makers to employ such mining 
interdiction measures more acceptable to third-party nations and would serve 
to dramatize the fact that the United States possesses the capability of safely 
removing, destroying or deactivating any offensive mines which it may 
choose to sow once a satisfactory solution to the conflict has been achieved. 

Finally, recognizing the extreme political and military sensitivities in ar- 
riving at the initial decision to mine a belligerent’s inland or territorial 
waters—once the risks associated with the commencement of such measures 
during future hostilities have been deemed to be acceptable—it is highly 
recommended that the militarily effective and value-conserving instrumental- 


ity of a maritime interdiction be implemented as soon as possible after the 
advent of hostilities in order to maximize the flexibility and the impact 





65. On 15 January 1973 President Nixon announced the suspension of all offensive 
action against North Vietnam. The President’s order went into effect at 10 a.m. 
Washington time. It included the cessation of all bombing, shelling, and mining of 
North Vietnamese harbors by American Forces. (Washington Post, January 16, 
1973, at 1, col. 7). 

This announcement was followed by the signing of the official peace agreement 
by the United States, South Vietnam, North Vietnam, and the Vietcong’s Provi- 
sional Revolutionary Government, the terms of which provided for a cessation of all 
fighting commencing 7 p.m. Washington time on 27 January 1973. See Cessation of 
Hostilities—Withdrawal of Troops, article 2, Agreement on Ending the War and 
Restoring Peace in Vietnam, Dep’t of State Bull., Feb. 17, 1973, vol. LXVIII, 
no. 1755 at 169. The text of article 2 of the Agreement pertaining to the cessa- 
tion of hostilities, including the withdrawal of troops and the deactivation or 
removal of mines, provides that: “A cease-fire shall be observed throughout 
South Vietnam as of 2400 hours G.M.T., on Jan. 27, 1973. At the same hour, 
the United States will stop all its military activities against the territory of 
the Democratic Republic of Vietnam by ground, air and naval forces, wherever 
they may be based, and end the mining of the territorial waters, ports, harbors, and 
waterways of the Democratic Republic of Vietnam. The United States will remove, 
permanently deactivate or destroy all the mines in the territorial waters, ports, 
harbors, and waterways of North Vietnam as soon as this Agreement goes into 
effect. The complete cessation of hostilities mentioned in this Article shall be durable 
and without limit of time.” (Washington Post, Jan. 25, 1973, p. 9, col. 3). 
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which this viable and highly selective naval sanctioning device possesses 
for humanely restoring and maintaining world public order. 





66. On 26 January 1973 the New York News attributed to Department of Defense 
spokesman Jerry W. Friedheim a release of information that between 20 to 25 ships 
and several thousand men, officially termed Task Force 78, would commence 
mine-sweeping operations as soon as North Vietnamese and United States officers 
completed a planning session following the cease fire scheduled for 7 p.m. Wash- 
ington time January 27, 1973. According to the Department of Defense spokesman, 
this mission, termed “Operation End Sweep” would be one of the most delicate 
mine-sweeping operations of its kind ever to be undertaken. In addition to the 
employment of conventional mine-sweeping surface craft, the Task Force would 
also employ mine-sweeping helicopters capable of trailing huge frame sleds below 
the surface of the water in order to increase the safety margin associated with the 
scheduled mine-sweeping operations. (New York News, January 27, 1973, p. 3, col. 
1.) In addition, the Washington Star reported that: “The United States will 
provide the North Vietnamese with a plan for the mine-clearing operation, includ- 
ing maps of the mine fields and information about the mines themselves. On its 
side, the North Vietnamese government also will provide maps and charts and will 
indicate possible hazards in the mine-clearing operation. In clearing the mines in 
the inland waterways, the two sides will work together, with technical advice being 
supplied by the United States. The North Vietnamese agreed to ‘insure the safety 
of the U.S. personnel for the duration of their mine-clearing activities . .. and 
shall provide this personnel with all possible assistance.’ The mine-clearing, plus 
the exchange of prisoners also provided for in the ceasefire, will provide the first 
large-scale peaceful contact between North Vietnam and the United States in 
nearly two decades.” Evening Star (Washington), January 24, 1973, p. 3, col. 6. 
[Excerpts of the Dep’t of Defense news briefing are contained in the Office of the 
Assistant Secretary of Defense (Public Affairs) msg D.T.G. 270130Z (Jan. 1973).] 








Yardsticks of 


Expression in the 
Military Environment 


Lieutenant Dennis R. Neutze, JAGC, USN* 


Is the first amendment’s guarantee of free expression applica- 
ble to military personnel? After tracing the development of Su- 
preme Court decisions considering first-amendment issues, Lieu- 
tenant Neutze attempts to answer the question posed through a 
careful analysis of the recent Dash and Priest decisions—which 
considered the applicability of first-amendment rights to military 
personnel—and their relation to the previous High Court pro- 
nouncements, 


... if every member of the service was, during a time of conflict, or preparation 
therefor, permitted to ridicule, deride, depreciate, and destroy the character of 
those chosen to lead the armed forces, and the cause for which this country was 
fighting, then the war effort would most assuredly fail.” 


UNCERTAINTY SEEMS to be the one certain thing about the first 
amendment’s guarantee of freedom of expression.” The simple expression 
“Congress shall make no law . . . abridging the freedom of speech, or of the 
press. . .” ® seems clear enough on its face, but it has been the subject of a 
huge volume of literature and litigation to determine its meaning and scope. 
It is manifestly clear that the prohibitions against Congress are not absolute. 
This was pointed out most vividly by Mr. Justice Holmes in Schenck v. 
United States‘ when he wrote: “The most stringent protection of free speech 





* Lieutenant Neutze is presently serving as Assistant Staff Judge Advocate, U.S. 
Naval Support Activity, Naples, Italy. He received his B.S. degree from the U.S. 
Naval Academy in 1965 and the J.D. from the University of Maryland in 1970. He is 
admitted to practice before the Maryland Court of Appeals. 


. Latimer, J., dissenting in part and concurring in part in United States v. 
Voorhees, 4 USCMA 509, 533; 16 CMR 83, 107 (1954). 
Freedom of expression as used herein refers to the free-speech and free-press 
guarantees of the first amendment. This article is limited to verbal and written 
expressions. However, the protections of free expression are not limited to verbal 
or written expression. Symbolic acts are also entitled at times to protection of the 
free-speech clause. E.g., Tinker v. Des Moines Independent Com. Sch. Dist., 393 
U.S. 505 (1969). But cf. United States v. O’Brien, 391 U.S. 367 (1968). 

. U.S. Const. amend. I. 
249 U.S. 7 (1919). 
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would not protect a man in falsely shouting fire in a theatre and causing a 
panic.” 5 While it is clear that the protection is not absolute, the precise 
limits of the amendment’s protections remain uncertain. Unfortunately, while 
some restraints have been placed on the right of expression by military 
personnel, the exact limits of freedom of expression are no more clear in the 
military sphere than in the civilian context. 

Many consider that entering military service occasions an automatic loss 
or waiver of constitutional rights. This notion undoubtedly arose as a result 
of special considerations relating to the military enunciated in the text of the 
Constitution itself,* and it has been perpetuated by some older Supreme 
Court decisions dealing with military law.? That notion has now been clearly 
refuted, however, by both the Court of Military Appeals* and later pro- 
nouncements by the Supreme Court.® While, because of the nature of their 
calling, limits may be placed on the exercise of constitutional rights by 
servicemen during their period of service,!® it is clear there is no general 





. Id. at 52. 

. U.S. Const. art. I, § 8, cl. 14: “The Congress shall have power . . . to make 
rules for the Government and Regulation of the land and naval forces . . .”; U.S. 
Const. amend. V: “No person shall be held to answer for a capital or otherwise 
infamous crime, unless on a presentment or indictment of a Grand Jury, except in 
cases arising in the land and naval forces, or in the militia, when in actual service 
in time of war or public danger. . . .” (Emphasis added.) 

. E.g., Burns v. Wilson, 346 U.S. 137 (1953). “. .. [T]he rights of men in the 
armed forces must perforce be conditioned to meet certain overriding demands of 
discipline and duty . . .” Id. at 140. The notion has also been caused by 
decisions holding that civil courts lack jurisdiction to review court-martial pro- 
ceedings except for jurisdictional errors. See e.g., Hiatt v. Brown, 339 U.S. 103 
(1950) ; United States v. Grimley, 137 U.S. 147 (1890) ; Dynes v. Hoover, 61 U.S. 
(20 How.) 65 (1858). 

. E.g., United States v. Tempia, 16 USCMA 629, 37 CMR 249 (1967) (rule 
enunciated in Miranda v. Arizona, 384 U.S. 436 (1966) is applicable to the 
military), discussed in Note, Miranda in the Military: The Constitutional Impact 
of United States v. Tempia, 41 Temp. L. Q. 99 (1967); United States v. Jacoby, 
11 USCMA 428, 29 CMR 244 (1960) (deposition taken pursuant to article 449, 
UCMJ, out of presence of accused, violates accused sixth-amendment right to 
confrontation). “. . . [I]t is apparent that the protections in the Bill of Rights, 
except those which are expressly or by necessary implication inapplicable, are 
available to members of our armed forces.” Id. at 29 CMR at 246-47 (citations 
omitted). But see United States v. Culp, 14 USCMA 199, 33 CMR 411 (1963) 
(sixth amendment does not require that accused be provided with lawyer counsel 
in special court-martial) . 

. E.g., O'Callahan v. Parker, 395 U.S. 258 (1969). Speaking of the right to 
grand-jury indictment and trial by jury, Mr. Justice Douglas wrote for the 
majority that “The power of Congress to make ‘Rules for the Government and 
Regulation of the land and naval forces’, art. I, § 8, cl. 14, need not be sparingly 
read in order to preserve those two important constitutional guarantees. For it is 
assumed that an express grant of general power to Congress is to be exercised in 
harmony with express guaranties of the Bill of Rights.” 

. See Neutze, Court-Martial Jurisdiction Over Civilians in Vietnam, 24 JAG J. 34, 
40 (1969). 
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deprivation of such rights.1! Today, as a result of the current world situation, 
there are approximately two and one-half million Americans serving in the 
Armed Forces, many of whom are draftees. Among those who “volunteered,” 
a large percentage are serving merely to avoid the inevitable. Military service 
has thus become an integral part of the American life, to those who seek it 
and those who endure it, as well as those who seek to avoid it. This has 
brought about unprecedented interest in the nature of the rights of service- 
men. Service personnel today are not content to obey orders without ques- 
tioning their possible conflict with the Constitution. Although the theory of 
wavier of constitutional rights by servicemen may once have been acceptable, 
it no longer is today. The reluctant “sunshine soldier” seeks to exercise the 
same constitutional rights he enjoyed before he donned the uniform. 

Since freedom of expression is not an absolute, the extent to which it exists 
is a necessary function of the tests used to measure whether prohibitions 
against given language comply with the first amendment. This article will 
examine the validity of the current military standard enunciated by the U.S. 
Court of Military Appeals in its recent decision in United States v. Priest.'* 
In so doing, it will be necessary to consider the interests sought to be 
protected by the freedom of expression, the intent of the framers of that 
amendment, and the various tests formulated by the Supreme Court. Discus- 
sion then will turn to the treatment of free-speech issues by military courts. 
Finally, an attempt will be made to ascertain the standard by which future 
cases involving the freedom of expression of military personnel will be 


judged. 


THE CoMPETING INTERESTS IN FREE EXPRESSION 


Freedom of expression has long been counted among the most precious of 
all freedoms.1* This is probably so because of the manifold benefits flowing 
from free speech. Freedom of expression allows the individual self-fulfill- 
ment: realization of both his character and his full potential as a human 
being. Suppression of this expression is an affront to his dignity.4 Further, 
the benefits derived by society are at least as great as those of the individual. 
Free expression advances the attainment of truth and forces government to 
be more responsive to the people. Not only does it prevent stagnation in 
society, but the changes brought about by free expression tend to be less 
volatile than those in a society where expression is suppressed.1® 





. Warren, The Bill of Rights and the Military, 37 N.Y.U.L. Rev. 181 (1962). 
21 USCMA 564, 45 CMR 338 (1972). 

. “Give me the liberty to know, to utter, and to argue freely according to 
conscience above all liberties.” MiLToON, AREOPAGITICA AND OTHER Prose Works 
35 (Everyman’s Library ed. 1950). 

T. Emerson, Towarp A GeneraL THEORY OF THE First AMENDMENT 4-5 
(1966). 
. Id. at 7-15. 
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Similar benefits of free expression may be found in the military. The 
military is as susceptible to stagnation of doctrine and method as is civilian 
society. Repression of expression and criticism can promote and perpetuate 
complacency and inefficiency among the existing hierarchy.** So too, repres- 
sion of ideas can stifle innovation and new philosophies of military doctrine 
and policy. 

On the other hand, unfettered free expression is inconsistent with military 
efficiency.!7 What may be innocuous in civilian life may well be disastrous in 
the military.1® The need to prohibit the communication of military secrets 
and plans is obvious; secrecy is often the watchword of military success. 
Restraints upon speech are also necessary to maintain the military structure 
itself. The military operates with an organizational structure clearly defining 
claims of responsibility which could be readily undermined were the mili- 
tary services powerless to impose restraints on expression.!® The danger is 
not only the risk of direct overthrow of the superior authority, but also the 
effect that unfettered expression could have on the combat readiness and 
morale of troops. Finally, restrictions on speech in the military have been 
considered necessary to maintain the separation of the military from the 
civilian authorities and the military’s subordination thereto.” 

Thus, while the military has an interest in free speech and its promotion 
within limits, equally weighty considerations of discipline, security, and 
morale call for limitations on the exercise of that freedom. The search for the 
melding point between these conflicting interests has been as perplexing to 
the military commander as to the discontented draftee. 


THE FRAMER’S INTENT 


There are various and conflicting theories as to what the framers intended 
the first amendment to accomplish. Legislative debate, normally a useful 
principle of statutory construction, is of little help. Debates on the Bill of 
Rights were both brief and unilluminating.?! It has been suggested that part 
of the difficulty in ascertaining the framers’ intent results from the framers 
not being certain what they had in mind.2? The people demanded the protec- 
tions embodied in the first amendment, and the amendment was approved 
with little discussion.”* 





. Vagts, Free Speech In the Armed Forces, 57 Corum. L. Rev. 183, 191 (1957). 

. See, United States v. Voorhees, 4 USCMA 509, 534, 16 CMR 83, 108 (1954) 
(concurring and dissenting opinion). 
Id. at 532, 16 CMR at 106. 

. See, e.g., United States v. Howe, 17 USCMA 165, 173, 37 CMR 429, 437 (1967). 

. See, e.g., Kester, Soldiers Who Insult the President: An Uneasy Look at Article 
88 of the Uniform Code of Military Justice, 81 Harv. L. Rev. 1697, 1715 (1968). 

. Brant, THe Brit or Ricuts 223 (1965); L. Levy, Lecacy or Suppression 224 
(1960), reviewed, Leavitt, 49 Caurr. L. Rev. 589 (1961), criticized, Anastaplo, 39 
N.Y.U.L. Rev. 735 (1964). 
Levy, id. at 236. 
Brant, supra note 21, at 224. 
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One view with some following is that the first amendment does not protect 
speech per se; what the first amendment sought to secure was unlimited 
religious and political freedom in the new republic.** According to this view, 
prohibitions may be placed on the use of language, so long as they do not 
infringe on the broader political freedom.*® This view has long been criti- 
cized on the basis that neither history nor the Supreme Court’s application of 
the amendment show that merely political freedom was sought to be 
protected.”* Even were this view supportable historically, such a theory of the 
first amendment would find difficulty in application. Words are susceptible to 
different meanings. Resolution of the question whether a prohibition in- 
volved merely speech, or political freedom, would, in many instances, be no 
more than judicial guesswork. 

To others, no law means NO LAW! To them, the prohibitions of the first 
amendment are absolute. The wording of the amendment is clear; had the 
framers intended to make exceptions, they would have done so. Madison 
seemed to view the restrictions as absolute.2” But even among those who took 
such a view, there were those who only accepted the absolute prohibition 
because the amendment did not apply to the States.2* It is also possible that 
the words “Congress shall make no law” were merely intended to reserve 
such rights to the States.2® The Absolutists’ view was criticized by the Su- 
preme Court in Frohwerk v. United States*® where the Court noted: 


. . . [t]he First Amendment while prohibiting legislation against free speech as such 
cannot have been, and obviously was not, intended to give immunity for every 
possible use of language. ... We venture to believe that neither Hamilton nor 
Madison, nor any other competent person then or later, ever supposed that to make 
criminal the counselling of a murder within the jurisdiction of Congress would be an 
unconstitutional interference with free speech." 


While the Absolutists’ view has gained some recognition from Supreme 
Court justices, it has never prevailed.*? 





Meiklejohn, What Does the First Amendment Mean? 20 U. Cat L. Rev. 461 
(1953). See also A. MEIKLEJOHN, Free SpeecH: AND ITs RELATION TO SELF- 
GoveRNMENT 88, 89 (1948) “The primary purpose of the First Amendment is 
then, that all citizens shall, so far as possible, understand the issues which bear 
upon our common life. That is why, no idea, no opinion, no doubt, no belief, no 
counter belief, no relevant information may be kept from them.” 

. Id. 

. Chafee, Book Review, 62 Harv. L. Rev. 891 (1949). 

. Brant, supra note 21, at 227. 

Id., 228. 

. Levy, supra note 21, at 235. To others, no such amendment was necessary because 
the central government lacked the power to suppress freedom of speech or of the 
press. See, A. Hamitton, THe Feperauist No. 84 (1945). 

. 249 U.S. 204 (1909). 

. Id. at 206 (citation omitted). 

The chief exponent of this view on the Court has been Justice Black. In an 
opinion concurring in part and dissenting in part, Black noted: “. . . The choice 
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SPRING 1973 ¢ Expression in the Military Environment 


A third view is that the Government was merely prohibited from imposing 
prior restraints on speech; expression could be suppressed by punishing that 
which was punishable under the common law of England.** Those espousing 
this view interpret the framers as accepting Blackstone’s assertion that free- 
dom of the press merely meant freedom from prior restraint.** This view is 
succinctly summarized by Mr. Justice Brown in Robertson v. Baldwin.*® 


. . . The law is perfectly well settled that the first ten amendments to the Constitu- 
tion, . . . were not intended to lay down any novel principles of government, but 
simply to embody certain guaranties and immunities which we had inherited from 
our English ancestors, and which had from time immemorial been subject to certain 
well-recognized exceptions arising from the necessities of the case. In incorporating 
these principles into the fundamental law there was no intention of disregarding the 
exceptions, which continued to be recognized as if they had been formally expressed. 
Thus, the freedom of speech and of the press (art. 1) does not permit the publication 
of libels, blasphemous or indecent articles, or other publications injurious to public 
morals or private reputations; . . .™ 


In light of the paucity of material bearing directly on the framers’ intent, 
acceptance of this view requires reliance on what the framers later did and 
said. To those accepting this view, passage of the Sedition Act*’ by a 
Congress composed of a large number of the framers of the Bill of Rights is 
ample evidence that the first amendment was never intended as an absolute 
prohibition. While this principle of “contemporary construction” has been 





expressed in the First Amendment in favor of free expression was made against a 
turbulent background by men such as Jefferson, Madison, and Mason—men who 
believed that loyalty to the provisions of this amendment was the best way to 
assume a long life for this new nation and its Government. Unless there is 
complete freedom for expression of all ideas, whether we like them or not, 
concerning the way government should be run and who shall run it, I doubt if 
any views in the long run can be secured against the censor. . . .” Yates v. United 
States, 354 U.S. 298, 343-44 (1957) (emphasis added). For a discussion of Justice 
Black’s views of the first amendment, see e.g., Berman, Freedom and Mr. Justice 
Black: The Record After Twenty Years, 25 Mo. L. Rev. 155 (1960); Reich, Mr. 
Justice Black and the Living Constitution, 76 Harv. L. Rev. 673 (1963). 

. See, e.g., Levy supra note 21, at 236-37; Lewis, Freedom of Speech—An Examina- 
tion of the Civilian Test for Constitutionality and its Application to the Military, 
41 Mm. L. Rev. 55, 58 (1968). But see Z, CHarrez, Free Speech IN THE UNITED 
States, 19-21 (1941). 

. Brant, supra note 21, at 224. 

. 165 U.S. 275 (1897). 

. Id. at 281. See also Mr. Justice Holmes’ opinion in Paterson v. Colorado, 205 U.S. 
454 (1907): “... [T]he main purpose of such constitutional provisions is ‘to 
prevent all such prior restraints upon publications as had been practiced by other 
governments,’ and they do not prevent the subsequent punishment of such as may 
be deemed contrary to the public welfare. . . .” Id. at 462 (citations omitted). By 
1919, Holmes had sharply changed his opinion. In a dissenting opinion in Abrams 
v. United States, 250 U.S. 616 (1919) he noted: “I wholly disagree with the 
argument of the Government that the First Amendment left the common law as to 
seditious libel in force. History seems to me against that notion.” Jd. at 630. 

. Act of July 14, 1789, 1 Stat. 596. 
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criticized,** it has nonetheless been employed by the Supreme Court as a tool 
in finding the framers’ intent.*® Contrary to Justice Holmes’ assertion,*® 
history and the greater weight of authority seem to support this view of 
the framers’ intent.*! 


TESTs OF CONSTITUTIONALITY IN THE SUPREME COURT 


For more than a hundred years after the Sedition Act of 1798, the first- 
amendment guarantee of free expression remained practically a deadletter. 
Schenck v. United States*? was the first case of importance coming before the 
Court. In that case, petitioners were convicted of conspiracy to violate the 
Espionage Act** by distributing pamphlets calculated to cause insubordina- 
tion in the military and obstruct recruiting. Petitioners contended that their 
convictions were prohibited by the first-amendment guarantees of freedom of 
speech and of the press. Writing for a unanimous Court, Justice Holmes first 
conceded that, while freedom from prior restraint may have been the purpose 
of the amendment, freedom of speech need not necessarily be so confined.“ 
He then continued: 


. . . the character of every act depends upon the circumstances in which it is done. 
. . . The question in every case is whether the words are used in such circumstances 
and are of such nature as to create a clear and present danger that they will bring 
about the substantive evils that Congress has a right to prevent. It is a question of 
proximity and degree... .~ 


With these ringing words, Holmes set the standard, if not the dogma, of 
permissible regulation of free speech. The following week, Holmes authored 
two more opinions dealing with the Espionage Act in which he reiterated the 
“clear and present danger” test in Schenck. 

In Frohwerk v. United States,4* the Court affirmed an Espionage Act 
conviction for publishing twelve articles highly critical of the American war 
effort which were somewhat praiseworthy of the central powers. The Court 
first noted that there was no effort to reach men subject to the draft.” Then, 





See, Levy, supra note 21, at 245; Lewis, Freedom of Speech—An Examination of 
the Civilian Test for Constitutionality and its Application to the Military, 41 Mu. 
L. Rev. 55, 60 (1968). 

. E.g., United States v. Barnett, 376 U.S. 681, 693 (1964); “It will be remembered 
that this legislation was enacted by men familiar with the new Constitution. 
Madison urged passage of the act in the House and five of the eight members of 
the Senate Committee which recommended adoption, were also delegates to the 
Constitutional Convention of 1787.” (Citations omitted.) 

. See quote from Abrams v. United States, supra note 36. 

. Levy, supra note 21 at 248. 

249 U.S. 47 (1919). 

. 40 Stat. 217 (1917). 

249 U.S. at 51-52. 

Id. at 52 (emphasis added). 

. 249 U.S. 204 (1919). 

Id. at 208. 
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the Court, purporting to follow its decision in Schenck, strained somewhat in 
finding the clearness and presentness of the danger: 


. it is impossible to say that it might not have been found that the circulation of 
the paper was in quarters where a little breath would be enough to kindle a flame 
and that the fact was known and relied upon by those who sent the paper out... . 


It has been suggested that Schenck did not represent a retreat from the 
doctrine of seditious libel, but was merely a judicially imposed subtle con- 
nection of the utterance and the evil sought to be prevented.*® While this may 
have been so, the Court’s reliance in Frohwerk on the jury’s finding of the 
size of the possible conflagration caused by an admittedly speculative spark 
was a quick erosion of the principle enunciated in Schenck. Despite his 
eloquence, Holmes’ “clear and present danger” test was quickly showing 
itself to be unworkable in that form. 

The same day that Frohwerk was decided, the Court affirmed Socialist 
Eugene V. Debs’ Espionage Act conviction for deprecating the war effort and 
capitalism and extolling the virtues of socialism.®° Again, the Court pur- 
poried to iollow Schenck, but again, as in Frohwerk, the spark may have 
been moving farther from a smaller and smaller pile of tinder. 

Following Debs, the majority departed from the “clear and present dan- 
ger” test, and Holmes and Brandeis departed from the majority. In Abrams 
v. United States®! a majority affirmed the Espionage Act convictions of 
agitators who were convicted of printing and distributing leaflets praising the 
Russian Revolution and denouncing capitalism and the war effort in a some- 
what threatening manner.®2 The Court first cited Schenck to sustain the 
constitutionality of the Act, and then indicated that the only question pre- 
sented was whether there was some evidence tending to support the jury’s 
verdict. Holmes disagreed with this approach. In a dissenting opinion in 
which he was joined by Mr. Justice Brandeis, he viewed the evidence differ- 
ently. To him, publishing a “silly leaflet by an unknown man” could not 
affect or have the tendency to affect the war effort.°* Seeing how the Court 
was applying the “clear and present danger” test, he sought to strengthen it. 
After first reaffirming the correctness of the Court’s decision in Schenck, he 
continued: “It is only the present danger of immediate evil or an intent to 
bring it about that warrants Congress in setting a limit to the expression of 





Id. at 209. 

. Lewis, Freedom of Speech—An Examination of the Civilian Test for Constitution- 
ality and its Application to the Military, 41 Mm. L. Rev. 55, 61 (1968). 

. Debs v. United States, 249 U.S. 211 (1919). 

. 250 U.S. 616 (1919). 

. Speaking of one of the leaflets, the Court indicated that: “It concludes with this 
definite threat of armed rebellion: ‘If they will use arms against the Russian 
people to enforce their standard of order, so will we use arms, and they will never 
see the ruin of the Russian Revolution.’ ” Jd. at 623 (emphasis by the Court). 

53. 250 U.S. at 628. 
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opinion where private rights are not concerned.” 5 Thus, under Holmes’ 
reformation of his test, not only must the danger be clear and present, but 
the evil sought to be prevented must be immediately at hand. 

The next case in the progression seeking to find the limits of the first 
amendment involved a conviction under the New York criminal anarchy 
statute.®° In Gitlow v. New York,°* petitioner was convicted of violating that 
statute by advocating, advising, and teaching the duty, necessity, and pro- 
priety of overthrowing organized government by violent means by publishing 
the Left Wing Manifesto and a paper called The Revolutionary Age. On 
appeal, petitioner contended that the exercise of freedom of expression is 
only punishable in circumstances involving a likelihood of a substantive evil 
and that the statute therefore was in violation of the due process clause of the 
fourteenth amendment.5’ The Court first observed that the statute did not 
punish the “. . . utterance or publication of abstract ‘doctrine’ or academic 
discussion having no quality of incitement to any concrete action.” §° The 
Court then noted that the Manifesto “. . . is not the expression of philosophi- 
cal abstraction, the mere prediction of future events; it is the language of 
direct incitement.” °° The Court paid little attention to Schenck, distinguish- 
ing it on the basis that it has “. . . no application to those (cases) like the 
present, where the legislative body itself has previously determined the dan- 
ger of substantive evil arising from utterances of a specified character.” ® In 
place of the “clear and present danger” test, the Court found that: 


. a State in the exercise of its police power may punish those who abuse this 
freedom by utterances inimical to the public welfare, tending to corrupt public 
morals, incite to crime, or disturb the public peace, . . . 


This decided, the only question for the Court is whether the legislature acted 
unreasonably or arbitrarily in exercising its police power. Finding that it did 
not, the Court affirmed the conviction. Holmes and Brandeis again dissented 
on the basis that the “clear and present danger” test enunciated in Schenck 
should apply here also.® 





54. Id. (emphasis added). 

55. New York Penat Law §§ 160-61 (1909). 

56. 268 U.S. 652 (1925). 

57. Id. at 664. 

58. Id. 

59. Id. at 665. 

60. Id. at 671. 

61. Id. at 667. 

62. Id. at 672-73. Holmes then continued: “. . . Every idea is an incitement. It offers 
itself for belief and if believed it is acted on unless some other belief outweighs it 
or some failure of energy stifles the movement at its birth. The only difference 
between the expression of an opinion and an incitement in the narrower sense is 
the speaker’s enthusiasm for the result. Eloquence may set fire to reason. But 
whatever may be thought of the redundant discourse before us it had no chance 
of starting a present conflagration. If in the long run the beliefs expressed in 
proletarian dictatorship are destined to be accepted by the dominant forces of the 
community, the only meaning of free speech is that they should be given their 
chance and have their way.” Jd. at 673 (emphasis added). 
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Two years later the Court was faced with a situation very similar to Gitlow 
in Whitney v. California.® In the latter case, petitioner was convicted under 
the State’s criminal syndicalism law® for her part in organizing and belong- 
ing to the Communist Labor Party of America. The Court dealt with the 
freedom-of-speech issue by citing Gitlow for the proposition that the State’s 
power to punish utterances “. . . tending to incite to crime, disturb the 
public peace, or endanger the foundations of organized government and 
threaten its overthrow by unlawful means, is not open to question.” ** 

Brandeis and Holmes again did not see eye-to-eye with the majority, but 
they did, however, concur in the affirmance of the conviction on the basis 
that certain alleged errors had not been raised below, and the Court therefore 
lacked the power to inquire into these errors. In a concurring opinion, 
Justices Brandeis and Holmes acceded to the proposition found in Gitlow 
and reiterated by the majority in Whitney that “[t]he Legislature must 
obviously decide in the first instance, whether a danger exists which calls for 
a particular protective measure.” ©? Here, however, is where they depart from 
the majority. To the majority, once the legislature has made the decision, the 
only question is whether the particular conduct is that which is proscribed by 
the statute. Holmes and Brandeis, however, would not accord such weight to 
the legislative determination. In their view, the defendant could always raise 
the question whether a “clear and present danger” existed at the time of the 
alleged violation, because “. . . where a statute is valid only in case certain 
conditions exist, the enactment of the statute cannot alone establish the facts 
which are essential to its validity.” 6° They found that the statute satisfied the 
requirements of emergency legislation but did “. . . not preclude inquiry 
into the question whether, at the time and under the circumstances, the 
conditions existed which are essential to validity under the federal 
Constitution.” ® Thus, the entire Court seemed to be in at least tacit agree- 
ment concerning the “bad tendency” test of Gitlow and that a presumption 
arose in favor of the legislative determination of the existence of an emer- 
gency. The point of disagreement was merely the strength of the presump- 
tion. 

It was nearly a quarter of a century before the next case of significance 
was decided by the Supreme Court. In the intervening years, considerable 
change had occurred in the composition of the Court with the result that the 
“clear and present danger” and “bad tendency” tests were scrutinized by 
justices unbiased by their own participation in the formulation of these tests. 
Dennis v. United States” involved a conviction of conspiracy to violate the 
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Smith Act” by conspiring to organize the Communist Party of the United 
States of America and knowingly and willfully teaching the duty and neces- 
sity of overthrowing the United States Government by force and violence. 
After a discussion of some of the prior cases, the Court explained why the 
“clear and present danger” test was not applied in Gitlow. In Schenck and 
related cases, the question before the Court was merely the sufficiency of the 
evidence to sustain a conviction under an admittedly constitutional statute. 
In Gitlow, however, the Court first had to decide whether the State statute 
declaring certain types of speech harmful was constitutional.”? The “bad 
tendency” test in Gitlow was the standard applied by the Court in determin- 
ing the reasonableness and hence constitutionality of the State statute. 

Having concluded that the proper standard to be applied was the “clear 
and present danger” test of Schenck, the Court then proceeded to determine 
how to apply that test. As Justice Brandeis had lamented earlier in his 
concurring opinion in Whitney, the Court had not yet determined when a 
danger would be deemed clear, or how remote the danger could be and yet 
still be considered present.”* The Court first concluded that “clear and pres- 
ent danger” does not mean on the brink of a disaster: 


Obviously, the words cannot mean that before the Government may act, it must wait 
until the putsch is about to be executed, the plans have been laid and the signal is 
awaited. If Government is aware that a group aiming at its overthrow is attempting 
to indoctrinate its members and to commit them to a course whereby they will strike 
when the leaders feel the circumstances permit, action by the Government is 


required... .™ 
The Court then adopted the test enunciated by Chief Judge Learned Hand in 
his circuit-court opinion where he observed: “In each case [courts] must ask 
whether the gravity of the ‘evil’, discounted by its improbability, justifies 
such invasion of free speech as is necessary to avoid the danger.”’> Having 
decided this, the Court held that the question of whether a “clear and present 
danger existed was a matter of law and thus was to be decided by the 
judge.”’® Thus, the only question for the jury is whether the defendant’s 
conduct violated the terms of the statute involved. The Court’s approach 
added little to the elusive “clear and present danger” test. Whether applied in 
its pure or refined form, the “clear and present danger” test remained one of 
degree. 

There were two dissents in Dennis. Justice Black believed the guarantees 
of the first amendment to be absolute. The framers had already engaged in a 
balancing process in which they weighed the freedom of speech against the 
national interest. Their judgment should not be disturbed.”” Justice Douglas 





. 54 Stat. 671 (1940). 
341 U.S. at 506. 
. 274 U.S. 357, 374 (1927). 
341 U.S. at 509. 
. Dennis v. United States, 183 F.2d 201, 212 (1950). 
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also dissented on the basis that the record contained no evidence that peti- 
tioners’ conduct presented a clear and present danger.”® In his view, speech 
should remain unfettered until “. . . the provocateurs among us move from 
speech to action.” 7° 

Six years later in Yates v. United States,®° the Court overturned Smith Act 
convictions on the basis that the Act only reaches advocacy of action to 
overthrow of government as opposed to teaching abstractly the desirability 
of such an overthrow. “The essential distinction is that those to whom the 
advocacy is addressed must be urged to do something, now or in the future, 
rather than merely to believe in something.” *! Thus, the Court clearly distin- 
guished between action and belief, the former outside and the latter falling 
within the protection of the first amendment. Though largely decided on 
statutory and evidentiary grounds, the opinion seems to be saying that, 
although this is an evil which ought to be averted, it is neither clear enough 
nor present enough to justify intrusion into the areas protected by the first 
amendment. While Mr. Justice Douglas was not to be counted with the 
majority, this interpretation is reminiscent of his dissent in Dennis.®? 

In 1969, the Supreme Court decided the case of Brandenburg v. Ohio.** In 
that case, the Court considered the conviction of a Ku Klux Klansman for 
violating the State’s criminal syndicalism statute** which was similar to the 
California statute considered and sustained in Whitney. Tae Court held the 
statute unconstitutional as violative of the first and fourteenth amendments 
and expressly overruled its earlier decision in Whitney. Noting that Whitney 
had been discredited by later decisions, and citing Dennis as authority, the 
Court held that: 


. . the constitutional guarantees of free speech and free press do not permit a State 
to forbid or proscribe advocacy of the use of force or of law violation except where 
such advocacy is directed to inciting or at ais imminent lawless action and is 
likely to incite or produce such action. . 


Unfortunately, the Court’s opinion is not a model of clarity. For example, 
it is not clear whether the opinion is a rejection of the “clear and present 
danger” test or merely a method of determining that either the evil or the 
danger is clear and present. Since the opinion relies on Dennis which in turn 
relies on Schenck, it may be a mandate from the Court directing in what 
manner the gravity of the evil should be discounted by the improbability of 
its success to determine the existence of a danger so clear and present that it 
may constitutionally be suppressed. Most assuredly, Brandenburg is a rejec- 
tion of the language in Dennis that the Government need not await until the 
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putsch is about to begin before it may protect itself.8* While Dennis would 
permit punishment of speech which may have acted as a catalyst or spark to 
a not-too-distant evil, Brandenburg seems to require that the speech must be 
tantamount to attempting to apply a match to highly volatile tinder before it 
is deprived of first-amendment protections. If this be so, the speech may not 
be able to be suppressed before it is time to pull the fire alarm. 

It is difficult to imagine the Court going this far, however. Such a result 
approaches the Absolutists’ view that the first amendment knows no limita- 
tions. This view has been rejected by every Supreme Court case to date. 
While Brandenburg requires a closer relationship between the speech and the 
harm to be avoided, the precise dimension of this relationship must await 
further litigation. 

Before proceeding to the military case law, a brief discussion of some 
cases in which speech may or may not be regulated is appropriate. It should 
be recalled that Schenck sets forth a two-fold test of regulating certain 
speech, that is, the words must present a “clear and present danger” “. . . 
that they will bring about the substantive evils that Congress has a right to 
prevent.” ** While the following cases do not directly deal with the formula- 
tion of a first-amendment test per se, they do provide insight into what types 
of societal interests (or substantive evils) justify limitations on speech. As 
such, they are indispensable to an understanding of balancing the competing 
interests involved and the role that Brandenburg will play therein. 

In Feiner v. New York,®* petitioner was making a street-corner speech in 
which he attempted to arouse Negroes against whites, urging the former to 


rise up in arms and fight for equal rights. The crowd was becoming unruly, 
and petitioner was arrested and charged with breach of the peace after he 
failed to heed several police requests to stop his speech. The Court conceded 
that crowd reaction must ordinarily not be a basis to silence a speaker, but 


“e 
~ 


. . when as here the speaker passes the bounds of argument or persuasion 
and undertakes incitement to riot [the police] are [not] powerless to prevent 
a breach of the peace.” ®® Thus, petitioners conviction did not offend against 
the first amendment. 

A similar situation occurred in Gregory v. Chicago.® In that case, peti- 
tioners were engaged in a civil rights demonstration and the crowd of 
onlookers became unruly. The police requested that petitioners disperse. 
When they refused, they were arrested, charged with, and convicted of 
disorderly conduct. The Supreme Court reversed on the basis that the demon- 
stration, if peaceful and orderly, was well within the sphere of activity 
protected by the first amendment. Although the arrests in both Gregory and 
Feiner were based upon crowd reaction, a distinction may be drawn between 
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the two cases. In Gregory, the crowd reaction was engendered by petitioners’ 
peaceful and otherwise lawful protests. In Feiner, on the other hand, the 
crowd reaction was caused by petitioner’s deliberate attempt to incite the 
crowd to unlawful action. 

Some of the language which is not protected by the first amendment has 
been characterized as “. . . the lewd and obscene, the profane, the libelous, 
and the insulting or ‘fighting’ words—those which by their very utterance 
tend to incite an immediate breach of the peace.” ®! Thus, in Chaplinsky v. 
New Hampshire,” petitioner’s conviction for saying to a policeman “You are 
a God damned racketeer” and “a damned Fascist and the whole government 
of Rochester are Fascists or agents of Fascists” was not found unconstitu- 
tional. 

In Cohen v. California,®* however, the Court reversed petitioner’s breach- 
of-the-peace conviction for wearing a jacket in a courthouse bearing the 
words “Fuck The Draft.” The language used was not obscene because “. . . 
such expression must be, in some significant way, erotic.” 4 The language 
could also not be suppressed as “fighting words” since the words were not 
directed at any one individual who might be provoked to action.®* Addition- 
ally, petitioner’s position on the draft was entitled to protection so long as he 
did not thereby intend to incite disobedience to or disruption of the draft.** 
In short, the Court was unable to find any particularized and compelling 
reason for punishing the wearing of the jacket.®” 

It should also be noted that speech and nonspeech may be combined in a 
particular act in such a way that the government’s interest in regulating the 
nonspeech elements can justify incidental limitations on the speech elements. 
Thus, while peaceful demonstrations are clearly lawful, a State may prescribe 
regulations governing the manner in which such demonstrations may be 
conducted if such statutes are narrowly drawn so as to protect the rights of 
others without unduly infringing on the right of free expression.** In such 
instances, 
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. . . @ government regulation is sufficiently justified if it is within the constitutional 
power of the government; if it furthers an important or substantial governmental 
interest; if the governmentai interest is unrelated to the supression of free expres- 
sion; and if the incidental restriction on alleged First Amendment freedoms is no 
greater than is essential to the furtherance of that interest.” 


From the foregoing discussion, it should be apparent that there are numer- 
ous governmental interests which may justify limitations on speech. These 
include protecting the public from violent overthrow of the government, 
breaches of the peace, incitement to crime or riot, libel, obscenity, and 
“fighting words”. This list, it is submitted, is merely illustrative and not 
exhaustive. The government may place limits on speech whenever there is a 
weighty, compelling, and countervailing need to do so. In each such case, the 
courts must decide whether the restriction on speech is justified in light of 
the interests sought to be protected. 

In each case, the court engages in a balancing process to weigh the 
competing interest in free expression against the countervailing governmental 
interest which is asserted to justify its suppression. The “clear and present 
danger” test is not separate and distinct from this balancing process. Rather, 
“clear and present danger” is simply the means that the Supreme Court has 
used in achieving that balance in a particular line of cases. 

Before one attempts to evaluate the military case law in terms of Branden- 
burg v. Ohio, it is absolutely critical to bear one fact in mind. That is, by its 
own terms, Brandenburg is expressly limited to situations in which a State 
attempts “. . . to forbid or proscribe advocacy of the use of force or of law 
violation. . . .” It is precisely for this reason that Cohen v. California did 
not need to consider Brandenburg. Thus, while Brandenburg, like the “clear 
and present danger” test, is a means of balancing the interests involved, it 
does so only in one particular set of circumstances. 


THE Miuitary Case Law 


The serviceman who seeks to speak or write about military or foreign 
policy subjects soon finds that he may not do so as freely as may his civilian 
counterpart. Service regulations provide that such writings by active-duty 
personnel must be reviewed by the appropriate authorities for a security, and 
in some instances policy, clearance.’ Failure to obtain such clearance may 
result in the individual being prosecuted under the Uniform Code of Military 
Justice for failure to obey a regulation.’®! It was a result of such a prosecu- 
tion that the Court of Military Appeals had occasion to review the constitu- 
tionality of such regulations in United States v. Voorhees.’ 
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In Voorhees, the accused, an Army lieutenant colonel, was convicted of an 
article 92, UCMJ, violation for submitting a newspaper article for publica- 
tion without obtaining the requisite clearance required by AR 360-5.*°% In 
a decision which resulted in separate opinions from each of its three judges, 
the Court of Military Appeals affirmed the conviction. Before reaching the 
constitutional issue, the opinion of the court, authored by Chief Judge 
Quinn, examined the scope of AR 360-5. After an exhaustive review of the 
background of that regulation, the court concluded that the review therein 
was limited to matters of security.’ 

The court then turned to the first-amendment problems involved in the 
regulation. The court pointed out that the Army is responsible for ensuring 
that classified matter is not disclosed and then noted that review of manu- 
scripts written by military personnel is one of the most feasible ways of 
meeting this responsibility. Without further discussion, the court cited 
Schenck and Dennis to sustain its conclusion that such a review of manu- 
scripts is a permissible regulation of free speech. Finally, the court reached 
the core question: the relationship of the first amendment’s guarantee of 
freedom of expression to the military: 


. . . [E]very individual in the military service is entitled to the same constitutional 
rights, privileges, and guarantees as every other American citizen, except where 
specifically denied or limited by the Constitution itself. . . . But there are differences 
between the civilian and the military communities. In the military sphere, punishment 
for violation of law is not always an adequate protection against an abuse of a 
Constitutional privilege; then prevention rather than punishment becomes imperative. 
. . » Prevention rather than punishment becomes necessary to protect and preserve 
the lifeline of the republic in the theater of military operations. It is that problem 
which confronts us here. And it is that difference which makes it reasonable to 
impose security measures on publication and disclosure to unauthorized persons, 
rather than to rely upon punishment for a consummated abuse of a Constitutional 
privilege. (Emphasis supplied.) 


The court thus concedes the existence of first-amendment freedoms in the 
military since they have not been specifically denied by the Constitution. The 
court also notes a difference between the civilian and military communities. 
Does this difference require a different standard of free expression than 
enunciated in Schenck and its progeny, or does it merely mean that the same 
“clear and present danger” test is to be applied with a different weight 
assigned to the clarity and presence of the danger in the military context? 
The court’s opinion is of little help here. While the court cites both Schenck 
and Dennis, it does so merely in passing. Nowhere does the court expressly 
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state that the tests of Dennis and Schenck are to be applied (or even state 
what the tests are). On the other hand, the court does not say what separate 
tests, if any, are to be applied in determining the bounds of free expression 
in the military services. 

Judge Latimer, in his concurring and dissenting opinion, thinks it unwise 
to apply the civilian concepts of freedom of expression “. . . unless they are 
compressed within limits so narrow they become almost unrecognizable.” 1° 
He begins by assigning great weight to the military effort: 


. . we should bear in mind that military units have one major purpose justifying 
their existence: to prepare themselves for war and to wage it successfully. That 
purpose must never be overlooked in weighing the conflicting interest between the 
right of the serviceman to express his views on any subject at any time and the right 


of the Government to prepare for and pursue a war to a successful conclusion. 
1077 


After pointing to the “clear and present danger” test, he observed that 
“(t]he substantial interest of society with which we deal must be weighed on 
scales adjusted to the necessities of military service. . . .” 1° Judge Lati- 
mer, like Chief Judge Quinn, is unclear as to whether or not he completely 
rejects “clear and present danger” or merely would weigh it on a scale with 
one weighted pan. 

If the court was in fact rejecting the civilian standards of regulation of 
otherwise constitutionally protected freedom of expression, it is difficult to 
ascertain exactly what standards they were attempting to apply. If the Voor- 
hees court was attempting to formulate a separate test for the military, Chief 
Judge Quinn would seem to support a test that would prohibit suppression of 
speech, except where “. . . necessary to protect and preserve the lifeline of 
the republic in the theater of military operations.”’®* Judge Latimer, on the 
other hand, would simply assert that “[n]o officer or man in the armed 
forces has a right, be it constitutional, statutory, or otherwise, to publish any 
information which would imperil his unit or its cause.” “° Actually, the 
court’s opinion authored by Judge Quinn appears to be close to the “clear 
and present danger” test. If the court was in fact accepting “clear and 
present danger” as the appropriate military standard, would this mean that 
the court would apply subsequent civilian standards enunciated by the Su- 
preme Court directly to the military? Such a result would seem to be 
consistent with Judge Quinn’s frequent assertion that the Bill of Rights 
applies to the military except where exempted by the Constitution.’ If the 
Bill of Rights is applicable to the military services, it logically follows that 
the exceptions involved should be no broader than in the civilian context. 
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Another significant case involving freedom of expression in the military 
services was United States v. Howe.'* In that case the accused was con- 
victed, inter alia, of using contemptuous words against the President of the 
United States in violation of article 88, UCMJ.1!* Specifically, the accused, 
an Army second lieutenant, was charged with participating in an off-post, 
off-duty demonstration,!‘ apparently while in civilian clothes.!!5 During the 
course of the demonstration, he carried a sign which bore the words “LET’S 
HAVE MORE THAN A ‘CHOICE’ BETWEEN PETTY, IGNORANT FAC- 
ISTS [sic] IN 1968” and on the other side said: END JOHNSON’S 
FACIST [sic] AGGRESSION IN VIETNAM.” 17° 

The court’s approach to the first-amendment issue in Howe began with a 
lengthy examination of article 88 and its predecessors. The court traced a 
similar provision as far back as the British Articles of War of 1765. This 
British provision, with minor revision in language, was adopted by the Con- 
tinental Congress in 1775 when formulating the Articles of War for the 
Continental Forces. Later revisions of the Articles of War included similar 
provisions, including the Articles of War of 1806, the first reenactment of the 
articles after the passage of the Bill of Rights.1!’7 The court found it particu- 
larly significant that a precursor of article 88 had been enacted by the Ninth 
Congress after the passage of the Bill of Rights. “This action of Congress 
constituted a contemporary construction of the Constitution and is entitled to 
the greatest respect.” 18 Thus, relying on the principle of “contemporary 
construction”,!!® the court found that article 88 did not violate the first 
amendment. 
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As in Voorhees, the court in Howe cited Schenck and the “clear and 
present danger” test, but again, as in Voorhees, the court did not explicitly 
state whether and how that test was to be applied in the military. However, 
the court in Howe did find a specific evil which Congress had the right to 
prevent: 


The evil which Article 88 . . . seeks to avoid is the impairment of discipline and 
the promotion of insubordination by 4. officer of the military service in using 
contemptuous words toward the Chief of State and the Commander-in-Chief of the 
Land and Naval Forces of the United States... 2” 


It would seem by inference that the court assumed without deciding that the 
“clear and present danger” test was applicable to the military. Even assum- 
ing that the foregoing analysis is correct, however, there is still no indication 
from the court whether it was applying the “clear and present danger” test 
because it was an appropriate and workable standard for the military, or 
whether it considered that current civilian norms as applied by the Supreme 
Court must ipso facto be carried over to the military. 

The area of freedom of speech which has received the most judicial 
attention in the military has been the offense of making disloyal statements 
in violation of article 134, UCMJ. Not long after the Code became operable, 
an Air Force board of review held that such statements were punishable as 
conduct to the prejudice of good order and discipline.!*! But that board, and 
others considering cases involving disloyal statements,!22 never really dealt 
with the constitutional standard by which such statements were to be meas- 
ured. 

Until its most recent decision in the Priest trilogy,!** the Court of Military 
Appeals’ decisions involving disloyal statements did not directly involve the 
issue 2s to the applicable norm to be applied to the language to determine 
whether or not the words were entitled to first-amendment protection. Gener- 
ally these cases were limited to instructional matters,’ or to questions 
regarding the sufficiency of the evidence.!25 

One case did involve application of the “clear and present danger” test, 
but in a slightly different context. In United States v. Daniels,'** the accused 
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had been convicted of violating a Federal statute!” prohibiting the making 
of statements which cause or attempt to cause insubordination, mutiny, 
disloyalty, etc. among members of the Armed Forces. The court looked to the 
Supreme Court’s decision in Hartzel v. United States’** which had construed 
a predecessor to the statute before the Court of Military Appeals. In Hartzel, 
the Court found that, in addition to the elements delineated in the statute, a 
conviction would require a finding that there was a “clear and present 
danger” that the activities in question would bring about the evils the statute 
sought to prevent. Applying the requirements of Hartzel to the statute which 
the accused had been convicted of violating, the court held that the court 
members should have been instructed that, in order to convict the accused, 
they must find beyond a reasonable doubt “. . . that the language and the 
circumstances of the accused’s declarations presented a clear and present 
danger that those declarations would cause insubordination, disloyalty or 
refusal of duty.” 129 

It is submitted, however, that Daniels did not resolve the status of the 
“clear and present danger” test in the military. Daniels was simply applying 
a Supreme Court interpretation of a Federal statute. The case did not set any 
standard for measuring first-amendment cases, except within the narrow 
context of the statute before it. In considering either a general first-amend- 
ment standard in the military or the possible effect of Brandenburg v. Ohio 
on Daniels, one must carefully bear in mind the precise situation with which 
the Court of Military Appeals was dealing in Daniels. 

The most significant case dealing with the right of free expression in the 
military is the Court of Military Appeals’ recent decision in the case of 
United States v. Priest.1*° In that case, the accused was convicted of two 
specifications of printing and distributing issues of an underground newspa- 
per styled OM, with the intent to promote disloyalty and disaffection among 
members of the Armed Forces. The newspapers in question contained state- 
ments which, taken in their entirety, were found to be disloyal to the United 
States in violation of article 134, UCMJ. Basically, the papers were a protest 
against the Vietnam war and other events and conditions which the accused 
considered unjust in the Armed Forces.!*1 
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After discussing the sufficiency of the evidence and the issue of the ac- 
cused’s intent, the court reached the application of the first amendment. The 
court first recognized the stringent standards set in Brandenburg v. Ohio. In 
the military context, however, there were different considerations involved. 
Speech that would be tolerable in civilian life might not be acceptable in the 
military because: 


. . . The armed forces depend on a command structure that at times must commit 
men to combat, not only hazarding their lives but ultimately involving the security of 
the Nation itself. Speech that is protected in the civil population may nonetheless 
undermine the effecti p to command. If it does, it is constitutionally 
unprotected... 2” 





Having delineated different considerations applicable in the miltary, the 
court rejected Brandenburg as the appropriate standard since “. . . the 
danger resulting from an erosion of military discipline is too great to require 
that discipline must already have been impaired before a prosecution for 
uttering statements can be sustained.” *** The court then specifically adopted 
the “clear and present danger” test of Schenck measured by the “gravity of 
the evil” refinement of Dennis as the proper standard to be applied in 
military disloyal-statement cases. 

Clearly Priest will stand out as a landmark decision involving the applica- 
tion of constitutional rights in the military context. The importance of Priest 
is twofold. While earlier decisions of the Court of Military Appeals dealing 
with the first amendment have cited Schenck and its progeny, and some- 


times alluded to their applicability, no other case had specifically adopted 
Schenck’s “clear and present danger” test. Secondly, and more importantly, 
adoption of that test did not come until three years after its apparent aban- 
donment by the Supreme Court in Brandenburg v. Ohio. Having at last 
arrived at a definite military standard for measuring free speech, two ques- 
tions remain to be answered, namely, whether a different standard for the 





FROM KILLING US, TAXING US, DIVIDING US AND RULING US. WHY 
DO WE HAVE CAPITALISM, IMPERIALISM AND AN ECONOMY BASED 
ON MILITARISM? 
“THE TIME HAS COME TO FAIL THE SYSTEM. IT ONLY USES US TO 
PERPETUATE ITSELF. TO SEVER THE SYSTEM IS TREASON. 
“SMASH THE STATE. POWER TO THE PEOPLE. 
“FREE US NOW. GUNS, BABY, GUNS! 
“WE WILL STOP AT NOTHING TO STOP THE VIETNAM WAR, AND 
THE POWER ARRANGEMENTS THAT MADE IT POSSIBLE. WE TAKE 
THAT ‘NOTHING’ SERIOUSLY. 
“DESTROY THAT SACRED COW OF CAPITALISM—PROPERTY. 
“BOMB AMERICA. MAKE COCA-COLA SOMEPLACE ELSE. 
“OUR GOAL IS LIBERATION ... BY ANY MEANS NECESSARY.” 21 
USCMA at 567. 
132. 21 USCMA at 570. 
133. Id. 





SPRING 1973 ¢ Expression in the Military Environment 


military is necessary and defensible, and whether a different standard will 
stand up in future cases, particularly under collateral attack in civilian 
courts. 


Is THE STANDARD REALLY DIFFERENT? 


In attempting to answer the question as to whether or not the test enunci- 
ated in Priest is justifiable in light of Brandenburg, one consideration should 
be foremost. That is, no matter what test is employed, or by what court, the 
court is using the test merely as a means to balance the competing interests 
of the individual and the State.!*4 To Justice Black this is a fait accompli 
since the framers resolved the issue in favor of the individual.!*® To the 
majority of constitutional scholars, however, this balancing process is not a 
deadletter and must continually be employed to measure compliance with the 
first amendment. It is only when one considers the ultimate reason rather 
than the rhetoric that the issue can be considered in its proper perspective. 


In balancing the interests involved; it should always be remembered that 
“. . . the character of every act depends upon the circumstances in which it 
is done. . . .” *** Thus, a court cannot properly balance the interests involved 
unless all the relevant circumstances are considered. In cases involving mili- 
tary personnel, it cannot be denied that military necessity is a significant 
factor,!*” for “. . . the rights of men in the armed forces must perforce be 
conditioned to meet certain overriding demands of discipline and duty 

. .” 188 Surely, it was such considerations which prompted the Priest court 
to note, “Speech that is protected in the civil population may nonetheless 
undermine the effectiveness of response to command.” **° 

Brandenburg can achieve a satisfactory balancing of interests in the 
civilian community, in the cases to which it is confined, but it cannot do so 
in the military because of the additional ingredients of discipline, morale, 
and duty. In Voorhees, the court seemed to accept the “clear and present 
danger” test of Schenck. However, it is submitted that it did so, not because 
it felt constrained to apply civilian standards, but rather because it found 
that test to be a workable means of balancing the interests in a military en- 
vironment. Voorhees purported to rely on Dennis which held that the Gov- 
ernment need not wait until the putsch was about to begin before it could 
act to suppress speech.’*° While Voorhees did not discuss Dennis, it is likely 
that it is this language which made Schenck palatable to the court. 





Dash v. Commanding General, 307 F. Supp. 849, 853 (D. S.C. 1969), aff'd, 429 
F.2d 427 (4th Cir. 1970), cert. denied, 401 U.S. 981 (1971); Brown, Must The 
Soldier Be A Silent Member of Our Society? 43 Mu. L. Rev. 71, 81 (1969). 

. See notes 32 and 77 supra and accompanying text. 

. United States v. Schenck, 249 U.S, 47, 52 (1917). 

. See, Brown, supra note 134, at 81, 107. 
Burns v. Wilson, 346 U.S. 137, 140 (1953) (emphasis added). 

. 21 USCMA at 570 (emphasis added). 

. See note 74 supra and accompanying text. 
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When so analyzed, Priest then is not a radical departure from the historical 
tradition of balancing of interests in cases involving the first amendment. 
Rather, it is simply a judicial recognition that the Government has a right to 
guard against indiscipline and unresponsiveness to command as well as 
preventing “imminent lawless action.” 

Clearly the Government has as much right to guard against such erosion of 
military authority as it has in protecting the public from libel and obscenity. 
The phrase “clear and present danger” is simply a vehicle to be used in that 
balance. When so viewed, the rejection of Brandenburg is clearly justified. 


THE Future oF “CLEAR AND PRESENT DANGER” IN THE MILITARY 


Some insight into the future of the “clear and present danger” test in the 
military can be gained from Army Regulation AR 210-10 and Federal court 
cases which have had occasion to deal with it. That regulation provides 
guidelines for controlling the distribution of publications on Army installa- 
tions. It provides, inter alia, that: 


The installation commander will be guided by the principle that, except in cases in 

which a publication constitutes a clear danger to military loyalty, discipline, or 

morale, military personnel are entitled to the same free access to publications as are 
other citizens.“ 

In Dash v. Commanding General,’** a group of servicemen filed a class 
action seeking a declaratory judgment that certain actions of their command- 
ing officer abridged their rights of free speech under the first amendment. 
Specifically, the attack was directed at the denial of a petition to hold an 
on-base meeting concerning the Vietnam war and an order of the post 
commander restricting the right to distribute printed matter on the post 
without prior approval of the post commander. The regulation in question 
was based upon the authority contained in AR 210-10. Concerning the 
printed material, the only question presented, the court observed, was 
whether the commander had the right to restrict the distribution of printed 
material where there is “. . . a reasonable basis for the conclusion that the 
distribution represents ‘a clear danger to the loyalty, discipline, or morale of 
his troops’. . . .”"** The court found that such a power did in fact exist and 
denied the requested relief. Concerning the denial of the request for an 
on-post meeting, the court observed: 


Again, though this power must be exercised only where it is reasonably possible that 
the meeting might represent ‘a clear danger to military loyalty, discipline or morale 
of the military personnel’ at the post.“ 





141. Similar language is found in DoD Directive 1325.6 of 12 Sep. 1969, Subj: 
Guidelines for Handling Dissent and Protest Activities Among Members of the 
Armed Forces, para. III, A(1). 

142. 307 F. Supp. 849 (D. S.C. 1969), aff'd, 429 F.2d 427 (4th Cir. 1970), cert. denied, 
401 U.S. 981 (1971). For a discussion of Dash and its ramifications, see Note, 26 
JAG J. 117 (1972). 

143. 307 F. Supp. at 855. 

144. Id. at 856 (emphasis added). 
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It is submitted that the “clear danger” requirement found in AR 210-10 
and accepted by the court in Dash is the substantial equivalent of “clear and 
present danger”. Even if it is not, Dash remains significant to the instant 
discussion since it is a post-Brandenburg case applying a different and 
clearly less-stringent test of free speech in the military environment. Affirm- 
ance of the lower court’s opinion!5 and the denial of certiorari!‘® in spite of 
its divergence from Brandenburg strongly suggest that the Federal courts do 
in fact accept a different standard of free speech for military personnel.!47 


CONCLUSION 


The Court of Military Appeals’ express, though long delayed, acceptance 
of the “clear and present danger” test appears at first blush to be a step 
backward in the application of first-amendment protections. In light of the 
Supreme Court’s decision in Brandenburg v. Ohio, it is difficult to ascertain 
whether “clear and present danger” retains any vitality in the civilian con- 
text or whether it is merely a judicial relic of a bygone era. 

Close scrutiny of the various tests which have been used to measure 
expression against the first amendment will reveal that all the tests serve but 
one purpose: to balance the competing interests of the individual and the 
government. When so viewed, Priest is in step with the spirit if not the letter 
of Brandenburg. 

Clearly the first amendment’s guarantee of free expression applies to mili- 
tary personnel. While the soldier need not be a silent member of society, 
however, important considerations such as discipline, morale, and obedience 
to orders demand that the right of free expression be more circumscribed 
among military personnel. Application of the “clear and present danger” test 
permits individual expression at the same time that it protects the integrity of 
the military organization. Brandenburg cannot perform this “balancing” 
function where military personnel are concerned because it does not take into 
consideration those factors which are the very foundation, indeed the sine 
qua non, of military success. 

Cases recognizing significant differences between the civilian and military 
communities are legion. These cases, together with that line of cases which 
seem to support a different standard of expression in the military in spite of 
Brandenburg, portend well for the future of the “clear and present danger” 
test in military law. Judicial prediction, particularly in matters involving the 
first amendment, is always a risky proposition. However, both reason and the 
weight of authority suggest that “clear and present danger” will enjoy a long 
and revered life in military jurisprudence. 





145. 429 F.2d 427 (4th Cir. 1970). 

146. 401 U.S. 981 (1971). 

147. See Yahr v. Resor, 431 F.2d 690-91 (4th Cir. 1970). “... The district court 
should also find which articles, specifically, constituted a basis for the decision to 
exclude and why the Commanding General deemed them ‘a clear danger to the 
loyalty, discipline and morale’. . . .” (Emphasis added.) 





No-Fault Insurance and the 
Federal Driver: Collision of 
Liabilities ? 


Lieutenant Donald D. Kozusko, JAGC, USNR* 


Though twelve “no-fault” insurance plans have been enacted 
into law, scant attention has been paid to the effect of no-fault 
reform on the Federal Government and, more specifically, on the 
Government’s liabilty for motor vehicle accidents negligently 
caused by its employees. Lieutenant Kozusko considers whether 
the tort exemptions afforded by the existing State statutes apply 
to Federal vehicles or Federal drivers. The article concludes with 
an explanation of why the recent Uniform Act provides the 
clearest and most equitable solution to the Federal-driver prob- 
lem, a problem involving issues which are fundamental to a 
properly conceived no-fault insurance system. 


INTRODUCTION 


LEADING TRIAL LAWYERS appearing before Congress have accused 
insurance companies of spending at least $10 million to lobby for an insur- 
ance plan which would fatten their premium profits, impose a “tax” on the 
“innocent victims of accidents,” and “lock the courtroom door” to these 
injured citizens while “muggers, rapists, car thieves, and dope pushers. . . 
daily flood the dockets.” + An insurance company president, on the other 





* Lieutenant Kozusko is presently serving as Head Promotions and Nondisability 
Retirements Branch, Promotions & Retirements Division, of the Office of the Judge 
Advocate General. He received his B.A. degree from Villanova in 1967 and the J.D. 
degree from Harvard in 1970. He is admitted to practice before the Bar of the State 
of Ohio. 


1. D.C. Hearings 87 (Marvin Lewis, President, American Trial Lawyers Associa- 
tion) ; Senate Hearings 1085 (Richard Markus, President, ATLA; D.C. Hearings 
160 (Milton Heller, Association of Plaintiffs’ Trial Attorneys of Metropolitan 
Washington, D.C.) ; N.Y. Times, Dec. 22, 1971, at 24, col. 1.(Mr.. Lewis) ; D.C. 
Hearings 118 (Craig Spangenberg, ATLA). 

The following “hereinafter” citations will be used in this article: U.S. Dep’t. oF 
TRANSPORTATION, Motor VeHicLe Crash Losses anp THEIR COMPENSATION IN 
tHE Unirep States (1971) (reproduced in Senate Hearings 145-301) [hereinafter 
cited as DOT Fina Report]; Massacuusetts Comm’r oF INsuRANCE, STANDARD 
Provisions FoR AvuTomosiLe Poricy Compininc MassacHuseTts Motor 
Venicte Poricy Provisions. AND PuysicaL Damace Provisions (Jan. 1, 1972) 
{hereinafter cited as Mass. Stanparp Poicy]; Hearings on S. 945, 946, 947, and 
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hand, has criticized the opposition of the plaintiff's trial bar as “blind, 
selfish, impractical, and doomed to defeat.”2 The Pennsylvania Commis- 
sioner of Insurance was recently accused of exaggerating his wife’s injuries 
from a 1962 automobile accident in order to “build up a case . . . that 
would make an ambulance chaser proud.” The Philadelphia lawyer who 
authorized this charge is a staunch opponent of a proposed State insurance 
law sponsored by the commissioner. The embattled Pennsylvania insurance 
commissioner, for his part, is no more reserved in his comments on his 
antagonists in the bar: “the bastards are concerned about all the fat, juicy 
legal fees.” 4 

It would seem unlikely that this exercise in invective and overstatement 
could be provoked by something so innocent and unassuming as automobile 
insurance legislation, even when that legislation would offer recovery without 
regard to fault in lieu of damages in tort. Yet the movement for “no-fault” 
automobile insurance legislation has been constantly attended by controver- 
sial and devisive debate. 

Divisions within the insurance industry have been explained as reflecting 
each company’s self-interest, depending on whether “no-fault” reform will 
improve their profit position. Public promotional campaigns and lobbying 
efforts on both sides of the industry have been often criticized for excessive, 
i.e., self-interested, zeal.* Trial lawyers, and in particular the American Trial 





S. Con. Res. 23 Before Senate Comm. on Commerce, 92d Cong., Ist Sess., Ser. 
92-18, 1971 [hereinafter cited as Senate Hearings]; Hearings on H.R. 4994 et 
al. Before the Subcomm. on Commerce and Finance of the House Comm. on 
Interstate and Foreign Commerce, 92d Cong., Ist Sess. (1971) [hereinafter cited 
as House Hearings]; Hearings on S. 2322 and S. 1346 Before the Subcomm. on 
Business, Commerce, and Judiciary of the Senate Comm. on the District of 
Columbia, 92d Cong., 1st Sess. (1971) [hereinafter cited as D.C. Hearings); 
Ghiardi and Kircher, Automobile Insurance Reparations Plans: An Analysis of 
Eight Existing Laws, 55 Marg. L. Rev. 1 (1972) [hereinafter cited as Eight 
Reparations Plans]; Kenney and McCarthy, “No-Fault” in Massachusetts: Chap- 
ter 670, Acts of 1970, A Synopsis and Analysis, 55 Mass. L. Q. 23 (1970) 
{hereinafter cited as Kenney and McCarthy]; Kozyris, No-Fault Automobile 
Insurance and the Conflict of Laws—Cutting the Gordian Knot Home-style, 1972 
Duxe L. J. 331 [hereinafter cited as No-Fault and Conflict of Laws]; Rafalowicz, 
The Massachusetts “No-Fault” Automobile Insurance Law: An Analysis and 
Proposed Revision, 8 Harv. J. Lecis. 453 (1971) [hereinafter cited as Massachu- 
setts Analysis & Revision). 

Senate Hearings 1519 (James Kemper, Jr., President, Kemper Insurance Group). 

. Wall Street Journal, Feb. 1, 1972, at 8, col. 1. 

Id. 
E.g., N.Y. Times, Dec. 22, 1971, at 24, col. 2; N.Y. Times, Nov. 27, 1972, at 56, 
col. 6. 

. E.g., D.C. Hearings 87; Senate Hearings 904-05; Senate Hearings 1801 (opposi- 
tion by some segments of industry preventing Nixon administration endorsement 
of Federal bill) ; D.C. Hearings 87 (extensive advertising campaign by Firemen’s 
Fund, supporting no-fault). 
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Lawyers Association, have also been castigated for their protectionist activi- 
ties opposing no-fault legislation.’ Their critics range from the Governor of 
New York and President Nixon’s consumer-affairs advisor to a former mem- 
ber of ATLA’s own staff.® 

Much of the debate, however, is not attributable to conflicting financial 
interests. The simple label of “no-fault insurance” disguises the magnitude 
and complexity of the choices which must be made in formulating a concrete 
no-fault plan. Only one principle is a definitional necessity: automobile 
accident victims will recover at least some benefits regardless of their own 
negligence. Beyond that, even professed apostles of the no-fault concept 
cannot agree on the amounts and kinds of losses compensated by no-fault 
benefits, the necessity and extent of a corresponding exemption from tort 
liability to others, and a variety of administrative issues, such as mandatory 
or optional coverage, State or Federal control, ultimate allocation of losses 
and distribution of premium costs, and treatment of collateral-source bene- 
fits, uninsured motorists, pedestrians, passengers, out-of-State drivers, and 
out-of-State accidents.® 

Providing compensation for intangible losses is illustrative of the difficul- 
ties in detailing the workings of a no-fault system. For a legislature to resolve 
this one distinct issue, its collective wisdom must digest and evaluate varying 
opinions on whether disfigurement and pain and suffering can be compen- 
sated by a monetary award, whether the limited no-fault benefits fund should 
first provide full compensation for more tangible losses, whether a tort 





7. E.g., House Hearings 1139; N.Y. Times, Nov. 27, 1972, at 56, cols. 5-6. ATLA has 
established State lobbying organizations funded by voluntary contributions from 
members, and by more direct assessments. Senate Hearings 902-04, 915-16; N.Y. 
Times, Dec. 22, 1971, at 24, col. 8. The Boston Globe has uncovered even more 
imaginative fund-raising efforts—sales of the two-volume brief filed in a constitu- 
tional attack on the Massachusetts no-fault law, at $50 per set. Senate Hearings 
904. Some of these activities are defended in Senate Hearings 1096-98, 1100-01. 
More recently ATLA has shifted from a position of blanket opposition to no-fault 
reform to support Government-sponsored no-fault insurance and mandatory arbi- 
tration of small claims. Business Week, Nov. 18, 1972, at 26, col. 3. 

N.Y. Times, Mar. 2, 1971, at 1, col. 1; N.Y. Times, Nov. 27, 1972, at 56, col. 7; 
Senate Hearings 902-03. 

. E.g., Keeton and O’Connell, Alternative Paths Toward Nonfault Automobile Insur- 
ance, 71 Cot. L. Rev. 241, 254-56 (1971) (optional) ; Senate Hearings 389, 402 
(benefits) ; D.C. Hearings 476-84 (pain and suffering) ; Senate Hearings 1631, 
1783 (State or Federal control); State oF New York Insurance Dep't, 
AutoMoriLe INsurRANcE . . . For Wuose Benerit? 91-93 (1970) (cost bur- 
dens) ; Senate Hearings 1785-86 (collateral-source benefits) ; No-Fault and Con- 
flict of Laws 346-47, 367-80, 385-89 (out-of-State drivers and accidents). The 
most fundamental dispute is whether an exemption from tort liability is necessary 
to accomplish significant reform. As a corollary, established advocates of a 
no-fault system question the legitimacy of applying that label to any plan which 
does not include the exemption feature. E.g., House Hearings 1318-20; N.Y. 
Times, Nov. 27, 1972, at 55-56. 
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remedy for pain and suffering leaves the system vulnerable to an unaccepta- 
ble level of overcompensation for small “nuisance” claims, whether a thresh- 
old requirement for tort claims can be devised to screen out overcompensa- 
tion without excluding or severely limiting meritorious recoveries, and 
whether a fair yet feasible system of no-fault benefits for intangible losses 
can be marketed as a substitute to tort recovery on an optional or compul- 
sory basis.}° 

The numerous options and compromises prompted by such elusive issues 
have splintered the general concept of “no-fault” insurance into an ever-ex- 
panding catalogue of specific plans and variations. Eleven States and Puerto 
Rico have enacted insurance plans which have been characterized as “no- 
fault.” 11 All differ in some significant respect.!2 At least twenty comprehen- 
sive plans have been described in hearings before Congress.!* A complete list 
of the various recommendations on automobile-accident compensation could 
well include over a hundred different proposals. 

Given these doctrinal complexities and the rhetorical and financial con- 
frontations associated with the no-fault movement, it is not surprising that, 
until one State actually enacted a no-fault plan, no one apparently had ever 
asked the rather pedestrian question: what have we done to the Federal 
driver? 15 What happens when the driver of a Post Office mailtruck or a 
Navy van, while not on a “frolic of his own,” collides with a no-fault 
insured? Are the respective liabilities affected if the Federal driver has also 





. See, e.g., House Hearings 278, 302, 320-21, 609, 1125-26, 1144, 1197-98; D.C. 
Hearings 477-84; Massachusetts Analysis & Revision 484-87; Dot Finat REPoRT 
105-07. 

. Conn. Gen. Stats. Ann., P.A. 273 (Sess. Law Supp. No. 4, 1972); Det. Cope 
ANN. tit. 21, § 2118 (Supp. 1972) ; Fra. Stats. ANN. §§ 627.730-.741 (1972) ; ILL. 
Ann. Stats. §§ 1065.150-.163; Md. H.B. 444, § 539 (approved Apr. 26, 1972) ; 
Mass. ANN. Laws ch. 90, § 34A, D, M, N, O, ch. 231, 6D (Supp. 1971); Minn. 
Stats. ANN. §§ 658.2426 (Supp. 1972); Mich. S.B. 782 (approved Oct. 31, 
1972) ; N.J. Strats. Ann. ch. 70 (Sess. Law Supp. No. 2, 1972); Ore. Laws 1971, 
ch. 523; P.R. Laws Ann. tit. 9, §§ 2051-65 (Supp. 1972) ; S.D. Comp. Laws ANN. 
$§ 58-23-7, 58-23-8. The Illinois statute was held unconstitutional in Grace v. 
Howlett, 283 N.E. 2d 474 (Ill. 1972). 

See Eight Reparations Plans (comparison of all of the above except Conn., N.J., 
Mich.). 

. Senate Hearings 135-57, 263-83, 1756-61; House Hearings 210-13, 273, 417-57, 
605-08, 705-16, 1089-98, 1215-18, 1251-98. 

. R. Keeton, Compensation Systems: THE SEARCH FOR A VIABLE ALTERNATIVE TO 
NEGLIGENCE Law 13 (1969). 

. The relationship of the Federal Government’s motor vehicle operations to present 
and proposed no-fault plans was discussed at the Annual Convention of the 
Federal Bar Association by Lester S. Jayson, author of L. Jayson, HanpLinc 
Feperat Tort Crarms (1970) and John G. Laughlin, Chief, Tort Section, Civil 
Division, Department of Justice, in Washington, D.C., September 15, 1972. The 
Untrorm Motor Veuicte Accent Reparations Act, which was approved by 
the National Conference of Commissioners on Uniform State Laws in August 1972 
is the first plan to specifically address the problem. 
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purchased no-fault insurance for his own automobile? Does the result depend 
on whether he is driving his own vehicle or a Government vehicle at the time 
of the accident? 

When a State legislature is contending with deep divisions of opinion 
among academic theorists and well-organized commercial interests, it can be 
expected that the legal implications of Federal motor vehicle activity will not 
attract much concern. In the future, however, at least the Federal Govern- 
ment cannot ignore the problem.!® 

Furthermore, the issues which arise in applying the new no-fault statutes 
to the Federal driver have implications beyond their immediate Federal 
context. It is not clear how the tort exemptions provided in several of the 
current no-fault laws affect accidents involving uninsured drivers and unin- 
sured vehicles. Such accidents will be very frequent in the Federal arena. 
Examining the contours of these tort exemptions in the Federal-driver con- 
text will, therefore, highlight a broader problem which has not otherwise 
been visible enough to demand much attention. 

The legislative record in Massachusetts, where the first statute was passed, 
suggests that these observations are particularly applicable in that State, 
where all parties concerned treated the bill as a test case of the no-fault 
concept.!? The Massachusetts statute also serves as a useful focus of discus- 
sion for the Federal-driver problem because it is the first of the “true” 
no-fault State statutes in the sense that a driver receives at least a limited 
exemption from liability in tort.!® Therefore, its impact on the Federal 


Government will be substantial, if the tort exemption applies to accidents 
involving Federal drivers or vehicles. Finally, the Massachusetts law requires 
detailed analysis of its applicability to the Federal driver because its lan- 
guage and structure are unusually resistant to clear and uniform interpreta- 
tion.!® In trying to explain the statute before a congressional committee, one 
experienced legislative draftsman graphically described his difficulties with 
the new act: 


The first sentence is 567 words long. The second sentence is 140 words. The guts of 
the statute are contained in a definitions section. . . . 





16. For example, the United States Marine Corps alone reported 1,046 and 983 
Government motor vehicle accidents for the months of January 1970, and Decem- 
ber 1971, respectively, McBut 5101 to 21 Mar. 1972; subj: Annual Safety Activity 
Report—1971. 

. House Hearings 1197; Massachusetts Analysis & Revision 460-63. “Massachusetts 
in this respect was sort of like the Battle of the Bulge.” Senate Hearings 1519 
(James Kemper, Jr., President, Kemper Insurance Group). 

. Advocates of the tort exemption contend that the superior efficiencies of a no-fault 
compensation cannot be realized without restricting negligence suits, and, further- 
more, that injured persons would be more reluctant to settle pain-and-suffering 
claims before trial since their immediate financial worries would be alleviated by 
no-fault benefits. E.g., House Hearings 199-201, 1318-20; Senate Hearings 1527; 
N.Y. Times, Nov. 27, 1972, at 55—56. 

. See House Hearings 1185-89; Massachusetts Analysis & Revision 466-81, 490-94, 
507. 
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* ¢ 


I have the laws here—Acts of 1970, chapter 670 and chapter 744. I pasted the two 
statutes together to determine what the law really says, but that doesn’t help with 
internal questions. It is really very hard to know exactly what the Massachusetts 
no-fault law means on many points. It has, conservatively, about 30 ambiguities. 


This statute now must be coordinated with the Federal control exercised 
over governmental liability and affirmative claims and closeted in the Federal 
Tort Claims Act, the Government Driver’s Law, and the Medical Care Recov- 
ery Act. 

As relevant to motor vehicle accidents, this complex of statutes provides a 
comparatively clear structure of liabilities. Under the Tort Claims Act, the 
Federal Government is liable for the “negligent or wrongful” acts of its 
employees, while they are acting within the scope of their employment, if a 
“private person” would be liable according to the local law of the jurisdic- 
tion where the act or omission: occurred.2! The Driver’s Law makes this 
remedy against the Government exclusive for all “in-scope” motor vehicle 
accidents, thereby exempting the Federal employee from personal liability.” 
As to affirmative claims, the Government may recover under the Medical 
Care Recovery Act against a third party, who is liable in tort under State 
law, for the cost of medical care furnished by the Government to the injured 
person.2* In sum, an “in-scope” accident involving a Federal driver and a 
third party involves a potential tort claim by the third party against the 
United States, but not against the Federal driver, and a potential claim by 
the United States against the third party if the Federal driver is entitled to 
Government-furnished medical care. State law sets the standard of liability. 

This article will analyze only the Tort Claims Act and the Driver’s Law as 
they apply in a no-fault system. This relationship will be referred to as the 
“Federal-driver problem.” The effect of no-fault insurance on the Medical 
Care Recovery Act might also deserve detailed treatment, but the problems 
presented should be comparatively simple. The perplexing question raised by 
no-fault statutes is whether their tort exemptions apply to the liability of the 
United States. Since the liability of private third parties is at issue under the 
Medical Care Recovery Act, it is sufficient to note that the claim of the 
United States under the Act will be restricted by the tort exemption of a 





. Senate Hearings 908, 916-17 (Robert H. Joost). 

. 28 U.S.C. § 1346(b) (1970). 

28 U.S.C. § 2679(b) (1970). See generally Note, The Constitutionality and Basic 
Fairness of the Government Driver’s Law, 54 Minn. L. Rev. 645 (1970). 

. 42 U.S.C. § 2651 (1970). See generally Long, Administration of the Federal 
Medical Care Recovery Act, 46 Notre Dame Lawyer 253 (1971); Bernzweig, 
Public Law 87-693: An Analysis and Interpretation of the Federal Medical Care 
Recovery Act, 64 Cot. L. Rev. 1257 (1964). The Government also has a potential 
common-law negligence claim for damage to Federal property. This claim will not 
be specifically referred to in this article since it does not differ significantly from 
the claim available to a private owner of property. 
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State no-fault statute to the same extent as would be the claim of a private 
plaintiff.24 To that extent, the Government’s medical-care claim must succeed 
on a theory independent of the tort liability of a third party. The most 
promising approach should be a claim brought on the no-fault insurance 
policy of the Federal driver by analogy to the current practice of presenting 
the Government’s medical-care claim under a Federal driver’s medical pay- 
ments coverage.”5 

The complications which arise in applying the Tort Claims Act and the 
Driver’s Law to the Massachusetts no-fault system can best be explained by 
first describing the operation of that system independent of the Federal- 
driver problem. For convenience and clarity in later coordinating the State 
and Federal law, this discussion will separately treat bodily injury and 
property damage, and in-State and out-of-State accidents. No attempt will be 
made to detail the entire Massachusetts system. Only issues necessary to an 
understanding of the impact of no-fault insurance on Federal motoring activ- 
ity will be considered. 

After this concentrated consideration of the Federal-driver issue in the 
Massachusetts context, the same analysis will be applied to the statutes passed 
in Florida, Connecticut, and New Jersey. These statutes also establish “true” 
no-fault systems by providing at least limited exemption from liability in 
tort.26 Because of the superior draftmanship of the legislation in these States, 
the fate of the Federal driver is not as problematic as in Massachusetts. An 
analysis of these four “true” no-fault systems does serve, however, to illus- 


trate why and how those legislatures contemplating no-fault legislation in the 
future must respond to the Federal-driver issue with a comprehensive and 
equitable solution. The final no-fault plan to be considered in this article, the 
Uniform Motor Vehicle Accident Reparations Act, provides that response. 





24. Under the Medical Care Recovery Act, State law controls in defining third-party 
tort liability, i.e., distribution of the burden of a loss. See United States v. Housing 
Authority of the City of Bremerton, 415 F.2d 239, 242-43 (9th Cir. 1969) (con- 
tributory negligence) ; United States v. Gusto Distrib. Co., 329 F. Supp. 579 (D. 
Mont. 1971) (tort exemption under State workmen’s compensation law). 

. E.g., United States v. United Services Auto. Ass’n., 431 F.2d 735 (5th Cir. 1970), 

cert. denied, 400 U.S. 992 (1970). See generally Long, supra note 23, at 33—48. 
The no-fault insurance policy specifically excludes the Government’s claim in 
Illinois. Eight Reparations Plans 36-37. It will also exclude recovery in other 
States where no-fault benefits are not payable for losses compensated by work- 
men’s compensation and the language of this exclusion is construed to apply to 
the particular kind of Government-furnished medical care involved. See, e.g., N.J. 
Stats. ANN. ch. 70, § 6 (Sess. Law Supp. No. 2, 1972). On the whole, however, 
the United States Navy, for example, has been successful in applying the medical 
payments insurance theory to recover for Gover t-furnished medical care 
under the no-fault policy. Interview with Lt. Stephen Dombrink, Head, Medical 
Care Recovery Act Claims Branch, Office of the Judge Advocate General, Depart- 
ment of the Navy, in Washington, D.C., Dec. 7, 1972. 
The no-fault insurance laws of Michigan and Puerto Rico also provide a tort 
exemption. For a description of the Puerto Rico law, the first of the no-fault 
insurance statutes, see Eight Reparations Plans 62-67. The more recent Michigan 
statute is described briefly in note 201 infra. 
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THE MASSACHUSETTS STATUTE 
I. Bodily Injury 
A. Accidents occurring in Massachusetts 


1. No-Fault Insurance Coverage 

Residents of Massachusetts are required to register their motor vehicles. 
As a prerequisite to registration, the applicant must purchase “Personal 
Injury Protection” insurance (PIP), which provides medical-expense and 
wage-loss benefits without regard to fault up to a maximum of $2,000 per 
person?’ with no limit on the aggregate recovery payable to different persons 
injured in any one accident. This PIP policy is central to the no-fault 
scheme: an injured party will recover regardless of any negligence on his 
part, and ordinarily he will claim against his own insurance company. 

While the no-fault aspect is obviously of paramount importance, the fact 
that the injured party claims against his own insurer has also been advanced 
as considerable improvement over the present liability-insurance system. For 
example, the “related insurer” procedure is expected to encourage the insur- 
ance company to handle claims more equitably to avoid losing its 
customers.?® 

Massachusetts PIP insurance does, however, depart from this arrangement 
in several instances specified in the statute and in the standard policy form 
approved by the State commissioner of insurance. The two coverages pro- 
vided by compulsory PIP insurance may be described as follows:*° 

(1) “Insured vehicle” coverage: injury to driver of, passenger in, or 


pedestrian struck by, the insured vehicle named in the policy.™ 





27. Mass. Ann. Laws ch. 90, $§ 1, 1A, 2, 3, 5B, 9, 9B, 34A (1967 and Supp. 1971). 

28. Mass. Stanparp Po.icy, “Conditions applicable to part I.” No per-accident limit 
is mentioned in the act. Massachusetts Analysis & Revision 464; Kenny and 
McCarthy 24. 

. E.g., House Hearings 153, 1212, 1333-34; Senate Hearings 929. Cf. House 
Hearings 576, 953. Other advantages of the “related insurer” feature (and the 
alternative of a no-fault claims procedure imposing strict liability on the other 
driver and his insurer) are discussed in R. Keeton anv J. O’ConneLL, Basic 
PROTECTION FOR THE TraFFic Victim 312-13, 347-50, 370-79 (1965); SraTE oF 
New York Insurance Dep’t., supra note 9, at 84, 85, n.137; No-Fault and Conflict 
of Laws 339-40, 405-06; Senate Hearings 128. 

. Mass Ann. Laws ch. 90, § 34A (Supp. 1971); Mass. Sranparp Po.icy paras. 
1(A) (2), III. The Standard Policy Form required by the commissioner supple- 
ments the statute on this point and several others; deviations from the form must 
be approved by the commissioner. The names assigned to the policy coverages are 
the author’s own. 

. Under “insured vehicle” coverage, the driver or occupant must be using the 
vehicle with the “express or implied consent” of the insured. Mass. STANDARD 
Poxicy paras. IA(2) (a), III(a). See Mass. ANN. Laws ch. 90, § 34A (Supp. 
1971) (“authorized”). No such restriction applies to “other non-PIP vehicle” 
coverage, which seems appropriate since only the named insured and his house- 


hold are insured under this coverage. Mass. STANDARD Po.icy paras. IA(2) (b), 
III(b). 





JAG Journal e XXVII 


(2) “Other non-PIP vehicle” coverage:*? injury to the named insured and 
members of his household as driver of, passenger in, or pedestrian struck by, 
a vehicle for which a PIP policy has not been obtained. 

These coverages are, by definition, mutually exclusive as to drivers and 
passengers since these persons are occupying either the insured vehicle 
named in a policy, or a vehicle not covered by a PIP policy. They are 
mutually exclusive as to pedestrians in the sense that pedestrians will usually 
be injured by either an “insured vehicle” or a “non-PIP insured” vehicle. 
Under this coverage structure, therefore, an insured will claim under his own 
policy in the typical case where he is injured while occupying his own 
vehicle. His “insured vehicle” coverage will apply. He will also claim under 
his own policy when occupying or struck as a pedestrian by a vehicle not 
insured by a PIP policy, i.e., a vehicle registered in another State or unin- 
sured in violation of the compulsory insurance requirement. In this instance, 
his “other non-PIP vehicle” coverage will provide the no-fault benefits. He 
will not claim against his company, however, whenever he is injured while 
occupying another PIP vehicle or when struck as a pedestrian by only 
another PIP vehicle or vehicles. He will claim against the “insured vehicle” 
coverage on that PIP vehicle or vehicles.*4 To this extent, therefore, the 





32. Throughout the text, a vehicle insured by a PIP policy will be referred to as a 
“PIP-insured vehicle,” or simply as a “PIP vehicle.” A vehicle not insured by a 
PIP policy will be referred to as a “non-PIP vehicle.” The label of “other 
non-PIP vehicle” coverage is designed to recognize that a vehicle may be insured 
for liability but not for no-fault benefits. See House Hearings 1190. Ordinarily a 
vehicle owned by a resident will be insured for both purposes. Both coverages are 
required by law on in-State vehicles, and both are included in the Standard Policy 
Form. Mass. Stanparp Po.icy para. I(A). Massachusetts required liability cover- 
age even before the no-fault plan was enacted. Mass. Ann. Laws ch. 90, § 34A 
(1967). 

. The Standard Policy Form clearly applies this coverage to drivers as well as 

occupants and pedestrians. In the Standard Form, the word “occupying” is used 
for both “insured vehicle” coverage and “other non-PIP vehicle” coverage, and 
thus, based on its ordinary meaning and its meaning in context, “occupying” must 
include those persons driving the vehicle. Mass. STaNDARD Poticy para. [A(2). The 
language of the statute is not as clear, though it yields the same result. “Opera- 
tor” is specifically used for describing “insured vehicle” coverage, while “other 
non-PIP vehicle” coverage is phrased as insuring against injury incurred “while 
in, upon, entering into or alighting from ... a motor vehicle” not insured by a 
PIP policy. Mass. Ann. Laws ch. 90, § 34A (Supp. 1971). This more general 
language has created some confusion on this point. See Massachusetts Analysis & 
Revision 467, 501. 
In the rare event that a vehicle owner is struck as a pedestrian by both a PIP 
vehicle and a non-PIP vehicle, the Standard Policy Form apportions the 
claim between the “insured vehicle” coverage on the PIP vehicle and the “other 
non-PIP vehicle” coverage provided by the pedestrian’s PIP policy on his own 
vehicle. Mass. Stanparp Poxicy, “Conditions Applicable to Part I,” para. 17; 
Massachusetts Analysis & Revision 496-97 (may violate statute). 
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Massachusetts statute insures the vehicle rather than the driver and departs 
from the related-insurer concept.*5 

In an attempt to close any gaps in the “insured vehicle” and “other 
non-PIP vehicle” coverages mandated by the statute, the legislature also 
provided an assigned claims plan. Injured residents of Massachusetts not 
otherwise covered by a PIP policy can claim against a PIP insurer assigned 
pursuant to regulations approved by the State insurance commissioner. The 
statute excludes owners or registrants of vehicles not insured by a PIP policy 
(and members of their household) as well as certain other persons not 
entitled to PIP benefits by statute, such as those eligible for Massachusetts 
workmen’s compensation benefits.** Therefore, the assigned claim compen- 
sates the resident who is not required to purchase PIP insurance and will not 
receive PIP benefits from any other source; for example, the “career” pedes- 
trian occupying a non-PIP vehicle or struck by a non-PIP vehicle or hit-and- 
run driver.*? 

Nonresidents are largely excluded from the benefits of the Massachusetts 
system.** They are not entitled to the assigned claims procedure.*® They are 
not specifically excluded from the compulsory PIP coverages in an in-State 
accident.*® Since they do not insure their own vehicles, however, they must 





. The Standard Policy Form also provides optional “related insurer” coverage 
under which the named insured can recover from his own insurer for medical 
expenses from injuries incurred when struck as a pedestrian by any motor vehicle 
or while occupying any motor vehicle with the permission of the owner. Mass. 
Stanparp Po.icy paras. I(D), IV. This coverage, however, does not provide any 
benefits which are also payable under the insured’s or any other applicable PIP 
coverage. Furthermore, it is labeled “automobile medical payments” coverage, and 
properly so. Unlike the PIP insurance required by statute, it does not reimburse 
for wage loss, and the insurer is not entitled to the statutory subrogation rights 
discussed below. Though benefits are paid without regard to fault, this coverage is 
not PIP insurance for purposes of the statute. 

. Mass. Ann. Laws ch. 90, § 34N (Supp. 1971). For reasons which are not 
apparent, injuries sustained while traveling in areas not open to the public (e.g., 
private streets) are excluded from the assigned claims plan (and the compulsory 
liability insurance), though not from no-fault policy coverage. Massachusetts 
Analysis & Revision 479-82. 

. House Hearings 1190; Massachusetts Analysis & Revision 500-01. The statutory 
tort exemption does not limit or bar any tort recovery by the injured person in 
such cases, at least as to tangible losses. See text to notes 42, 52 infra. 
Nevertheless, the assigned claims plan was designed to close this gap in no-fault 
compensation because a fundamental premise of the Massachusetts system is that 
the tort-liability system alone does not provide adequate compensation. See Keeton 
and O’Connell, supra note 9, at 245-51. 

No-Fault and Conflict of Laws 381. 

. Mass. Ann. Laws ch. 90, § 34N (Supp. 1971). 

. The Standard Policy Form excludes nonresident pedestrians injured in out-of- 
State accidents. Mass. StanparpD Ponicy, “Exclusions,” (5). This exclusion mzy 
violate the statute. The statute is not clear on the question of geographical 
coverage, but its language does not suggest special treatment for nonresident 
pedestrians. On the other hand, this special treatment can be justified in terms of 
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rely on the “insured vehicle” coverage on an in-State vehicle for their no- 
fault benefits. Their no-fault claims would be limited to injuries sustained as 
an authorized occupant of, or pedestrian struck by, a PIP vehicle.*! 


2. Scope of Tort Exemption 


The provisions granting the tort exemption, though central to the statutory 
scheme, are at the same time plagued by some of the most inept draftsman- 
ship in the act. Some of the more troublesome ambiguities are confined 
almost entirely to the Federal-driver problem and will be examined later in 
that context. Several interpretive problems of more universal interest will be 
noted here. Liability for tangible losses will be treated separately in this 
discussion from liability for intangible losses such as pain and suffering. 


(a) Tangible Loss 


The tort exemption can be applied with relative simplicity to the “model” 
accident involving two drivers operating their own PIP-insured vehicles. 
Each driver is exempted from tort liability to the extent that the potential 
plaintiff—the other driver—is entitled to recover PIP benefits.4? Each driver 
claims against his own insurer for his PIP benefits and may bring a tort suit 
against the other driver to recover excess tangible losses not compensated by 
his PIP policy.‘ 

This hypothetical does not present one of the most difficult issues under the 
tort exemption. It is clear that a potential defendant is exempt only to the 
extent that the potential plaintiff is entitled to PIP benefits. Therefore, the 


exemption does not apply at all if the potential plaintiff is not covered by a 
policy or is denied benefits under his policy by one of the exclusions author- 
ized by the statute, e.g., persons entitled to workmen’s compensation benefits 





economic fairness and clear lack of an expectancy interest. It also represents at 
least a limited step toward more modern conflict-of-laws principles. See Massachu- 
setts Analysis & Revision 468-69; No-Fault and Conflict of Laws 381-82. 

. See note 31 supra, and text to notes 31 and 34 supra. Massachusetts Analysis & 
Revision 468-69. But see No-Fault and Conflict of Laws 381. 
Owners, registrants, and occupants are exempted as well as operators. Mass 
Ann. Laws ch. 90, § 34M (Supp. 1971). This article will primarily discuss the 
operation of the tort exemption as it modifies liability for the negligence of 
operators. It should be recognized, however, that pedestrians are not exempted by 
the statute. 
Optional .deductibles for PIP insurance are authorized by the statute, and these 
are disregarded in determining the extent of PIP recovery available to the 
potential plaintiff. Mass. ANN. Laws ch. 90, § 34M (Supp. 1971). The purpose of 
offering a deductible at the insured’s option is to allow the insured to bear the 
risk of loss himself or rely on other forms of insurance, such as general sickness 
and accident insurance. Massachusetts Analysis & Revision 482-83. The deducti- 
ble is not designed to allow the insured to opt for a tort claim, as the statute 
makes clear. Mass. ANN. Laws ch. 90, § 34M (Supp. 1971). The maximum 
deductible—up to $2,000—completely swallows the compulsory PIP minimum 
coverage of $2,000, and thus effectively turns the system into an optional insur- 
ance plan as to those persons covered by the deductible, i.e., the insured and 
members of his household. Id.; Eight Reparations Plans 48. 
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under Massachusetts law.“ What is not clear is how a PIP policy must be 
applicable to the potential defendant as well in order for him to claim the 
exemption. 

The statute suggests three alternative readings: the potential defendant 
must be covered by PIP, the vehicle which he occupied must be covered by 
PIP, or both. In the hypothetical discussed here, the driver and the vehicle 
are insured, and the issue is not raised. The Federal-driver context will often 
present this problem. A Government employee residing in Massachusetts 
must obtain PIP insurance to register his own car. Government vehicles are 
not required to be registered, and therefore are not insured by a PIP policy. 
The compulsory “other non-PIP vehicle” coverage of the Federal employee’s 
policy, however, will insure him in the Government vehicle.“® For present 
purposes, however, it is sufficient to recognize that PIP must be applicable to 
both “sides” of the accident before the exemption is available to either 
“side.” 

Even the more typical hypothetical presents some problems. For example, 
questions arise in determining the exact extent of PIP benefits, and therefore 
the corresponding tort exemption.‘ A more complex and more significant 
problem arises in coordinating the tort exemption with the “lump-sum settle- 
ment” provisions of the act. PIP benefits are due and payable “as loss 
accrues,” but the insurer and the insured may agree to a “lump-sum” 
payment.‘? When the statute grants a tort exemption “to the extent that the 
injured party . . . is entitled to recover” PIP benefits, it does not answer the 
question whether a PIP insured who settles for a lump-sum payment (e.g., 
$1,000) of less than his actual damages (e.g., $3,000) is entitled to sue in 
tort for the excess over the PIP benefits he actually received ($3,000 less 
$1,000) or the excess over that which he could have received ($3,000 less 
$2,000 maximum PIP benefit). The most defensible interpretation of the 
statute is that the PIP insured may sue only for the excess over the maximum 
benefit of $2,000, although the issue is far from clear.‘* This view will be 
adopted for purposes of the present discussion, if only in the interest of 
simplicity. 

(b) Intangible Losses 


According to the language of the statute, a tortfeasor is exempt from 
liability for “pain and suffering” damages in any tort action brought as a 
result of bodily injury, sickness, or disease, arising out of the defendant’s 
ownership, operation, maintenance, or use of a motor vehicle within this 
Commonwealth by the defendant—if the plaintiff does not satisfy a certain 
threshold requirement. Under the threshold requirement, the exemption does 





Massachusetts Analysis & Revision 488; Eight Reparations Plans 53. 
See text to note 116 infra. 
. E.g., Massachusetts Analysis & Revision 473; Kenney and McCarthy 32-35; 
House Hearings 1185-86. 
. Mass. Ann. Laws ch. 90, § 34M (Supp. 1971). 
Massachusetts Analysis & Revision 491-92. 





JAG Journal e XXVII 


not apply if the victim’s medical expenses exceed $500, or he dies from his 
injuries, or he sustains a fracture, loss of body member, permanent and 
serious disfigurement, or loss of sight or hearing.*® 

Representatives on both sides of the no-fault debate have hotly contested 
whether this threshold requirement fails to distinguish fairly and efficiently 
between meritorious and unmeritorious claims by eliminating too many of 
the former and leaving too many of the latter.5° Moreover, the statutory 
language may have a narrower scope than the legislature intended. Damages 
for intangibles other than pain and suffering (e.g., inconvenience) have 
apparently been omitted from the restrictions, possibly through 
inadvertence.5! 

The statute may have also missed its intended mark on another equally 
important point. Construed literally, the pain-and-suffering limitation applies 
to any potential plaintiff—whether or not the parties are entitled to PIP 
benefits—so long as the accident occurred “within this commonwealth.” 
Whether this literal interpretation can survive a reasoned analysis of legisla- 
tive intent will be considered later in connection with the Federal-driver 
problem.®2 

B. Accidents Occurring outside Massachusetts 


1. No-Fault Insurance Coverage 
On the benefits side, the out-of-State locus of the accident has a relatively 
minor impact. Nonresident pedestrians are specifically excluded by the 
Standard Policy Form, but otherwise the policy contains only the traditional 


geographical restriction of coverage to accidents occurring while the vehicle 
is “within the United States of America, its territories or possessions, or 
Canada, or being transported between parts thereof.”** While this broad 
coverage and the exclusion of nonresident pedestrians are not dictated by the 
language of statute, these policy provisions have been approved by the State 
insurance commissioner and would probably be sustained by the courts, 
given their rational foundation, the ambiguity of the statute on geographical 
scope generally, and the deference owing to expert administrative interpreta- 
tion.54 

Therefore, the only Massachusetts resident seriously disadvantaged in an 
out-of-State accident is the “career” pedestrian who has not obtained his own 





49. Mass. Ann. Laws ch. 231, § 6D (Supp. 1971). 

50. Compare House Hearings 139, 141, 1195, 1197; Senate Hearings 463; D.C. 
Hearings 141; with House Hearings 152, 237; Senate Hearings 732, 734, 742-43, 
911, 930. The threshold can be expected to bar approximately 80 per cent of those 
injured from bringing a tort claim, assuming that the injury criteria of the 
threshold are fairly restrictive in practice, and assuming that a practice of 
inflating medical expenses to reach the $500 minimum does not develop. See, e.g., 
House Hearings 139; Eight Reparations Plans 52; Keeton and O’Connell, supra 
note 9, 253-54. 

. Massachusetts Analysis & Revision 486. See House Hearings 1189-90. 
. See text to notes 101-14, 150 infra. 
. Mass. Stanparp Poticy, “General Conditions,” (2). 
Cf. Massachusetts Analysis & Revision 468-69, 479-80. See note 40 supra. 
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policy and is struck by a hit-and-run vehicle or one not insured by a PIP 
policy. This resident is ordinarily protected by the assigned claims plan, but, 
by statute, the plan does not apply to out-of-State accidents.™ 
2. Scope of Tort Exemption 

On the tort-liability side, the impact of the statute dissolves when the 
accident occurs outside of Massachusetts. Since the tort exemption does not 
attach unless both “sides” of the accident are covered by PIP insurance, any 
accident involving a nonresident would usually fall outside the exemption.*® 
Moreover, even as between two PIP insureds the exemption is inapplicable. 
The statute explicitly states that the tort exemption does not apply in an 
accident occurring outside the State.5” 


C. Tort Suits by No-Fault Insurers and Insureds 


1. Subrogation by No-Fault Insurers 

Insurance companies paying out PIP benefits have two remedies for re- 
couping their costs. Both recoveries depend on a finding of liability in tort. 

First, the insurance company may recover in the traditional court suit 
against any tortfeasor not covered by the statutory tort exemption for the 
amount of PIP benefits which the company has paid to its insured.5* Thus, 
the subrogation right is available in instances where the driver insured by 
the company can recover no-fault benefits, but the other driver is still liable 
in tort, e.g., as a nonresident driving his own car. 

Secondly, the insurance company may claim against the PIP insurer of 
any vehicle whose owner or operator would be liable but for the tort exemp- 
tion. The claim includes all expenses of the insurer, including benefits paid, 
processing costs, and the cost of enforcing this subrogation claim. Absent 
settlement, the claim is disposed of by arbitration.®® 

Thus, even though the tort exemption applies as between the PIP insureds 
involved in the accident, their PIP insurers will reallocate the losses by 
transferring the cost burden of the “innocent” parties’ injuries to the tortfea- 
sor’s insurer, and ultimately—to the extent that the rate structure responds to 
the increased cost—to the tortfeasor, himself, through increased insurance 
premiums. The merits of this interinsurer subrogation system have been 
vigorously debated, especially because opinions differ on the extent to which 
this approach retains the unnecessary costs of the prior fault system.® Since 





55. Mass. Ann. Laws ch. 90, § 34N (Supp. 1971). 

56. See text to note 44 supra. 

57. Mass. Ann. Laws ch. 90, § 34M (Supp. 1971). This wholesale exclusion of 
out-of-State accidents from the tort exemption is inconsistent with the personalism 
of modern conflict-of-laws theory. No-Fault and Conflict of Laws 375, 380. It may 
have been designed to avoid legislative debate and later litigation over “full faith 
and credit” issues and conflicts law generally. See, id., 375, 380, 403; Massachu- 
setts Analysis & Revision 493. 

Mass. Ann. Laws ch. 90, § 34M (Supp. 1971). 

. Id. 
The dispute turns on whether the insurance companies are willing and able to 
reduce the costs of this subrogation procedure as compared to claims processing 
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the procedure has no recognizable advantages in the eyes of the no-fault 
enthusiast, its adoption in Massachusetts can probably best be explained as a 
compromise with those parties who have an interest in the present rating 
structure or in the equities of the traditional fault system.* 

2. Suits by No-Fault Insureds 

As explained earlier, a PIP insured may always bring a tort suit for all 
losses in excess of his PIP coverage, except for pain and suffering, which is 
subject to the special threshold exemption.® Since liability insurance and 
uninsured motorists coverage are also still required for in-State vehicles, 
the PIP insured will ordinarily be able to recover for his excess losses, if he 
can prove the other party was responsible in tort. 

Also as explained earlier, an insured may be entitled to PIP benefits in 
cases where the responsible party is not covered at all by the tort exemption, 
e.g., the nonresident in his own car. If the insured brings suit in such a case 
for losses which are also payable under his PIP policy, the suit will threaten 
the subrogation right of his insurer against the tortfeasor for PIP benefits 
paid to the insured. 

The statute itself does not detail how the insured’s tort claim and the 
insurer’s subrogation claim will be coordinated.* The statute does, however, 
stress a more fundamental point—the insured is not entitled to double 
recovery.® In addition to providing the insurer with a subrogation right, the 
statute declares that PIP benefits under “non-PIP vehicle” coverage are not 
owing for losses compensated in tort® and that PIP benefits are paid in lieu 


of tort damages for in-State accidents.®’ Finally, in a third provision, the 





under the traditional triad of tort liability, liability insurance, and medical 
payments insurance; and, of course, there is disagreement as to how expensive the 
traditional system really is. See House Hearings 645, 780, 1204-05; Senate 
Hearings 411, 466, 917, 1444, 1529, 1796-97; Massachusetts Analysis & Revision 
500. Cf. Senate Hearings 1524-25, 1527-28, 1772 (merits of no-fault compensation 
and largely preserving tort claim); Dot Finat Report 136 (recommending 
elimination of a “private action for damages” for those losses compensated by 
no-fault). See generally Unirorm Motor Ventcre AcciweNt REPARATIONS 
Act § 38, Comment; Kozusko, Reallocation Under Nonfault Automobile Insur- 
ance, 7 Harv. J. Lects. 423, 423-26, 433-43 (1970). 

. See House Hearings 1190; Senate Hearings 465, 1202, 1529. 
Of course, injuries which exceed the limits of the tangible-loss exemption by an 
amount sufficient to warrant suit will also usually satisfy the criteria of the 
pain-and-suffering threshold. Cf. Massachusetts Analysis & Revision 476. 
Mass. Ann. Laws ch. 90, § 34A, ch. 175, § 111D (1967). 
The Standard Policy Form fills this void. The policy provides that the insured 
must not impair the insurer’s subrogation claim, must notify the insurer if he files 
suit, and can be directed by the insured to take action on the subrogation claim 
through the company’s representative. Mass. Stanparp Poticy, “Conditions Appli- 
cable to Part I,” (12), (14). 

. The Standard Policy Form is also clear on this point. Mass. StanparD PoLicy 
(1) (A) (2). 

. Mass. Ann. Laws ch. 90, § 34A (Supp. 1971). 

. Id. § 34M. 
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statute directs subtraction of tort recovery from PIP benefits for injuries 
suffered in an out-of-State accident when the victim claims in tort against the 
driver of a PIP vehicle and also claims on the driver’s “insured vehicle” 


coverage as a passenger in, or pedestrian struck by, the driver’s vehicle.® 


II. Property Damage 


A. The “Triple Option” for Damage to Motor Vehicles 

The insurance required by the Massachusetts statute for damage to motor 
vehicles has been described as “triple option” coverage.®® While that label 
may imply that this new system demands an unfair measure of intellectual 
hardship from those who seek to understand it, the operation of triple-option 
coverage is relatively simple. 

Fundamental to the new system” is a complete tort exemption for vehicle 
damage. Every policyholder is exempt, without limit, from liability to every 
other policyholder. Thus, insurers do not have a subrogation claim against 
another insured, and, with one exception noted below, there is no intercom- 
pany claim against his insurer, as was available under the PIP system. Only 
those not covered by a triple-option policy are still subject to a direct or 
subrogated tort claim. 

Triple-option coverage is compulsory in the same fashion as PIP bodily 
injury coverage. The peculiar aspect of the vehicle-damage coverage is the 
three options available in the policy: (1) no-fault insurance, (2) “tort plus” 
insurance, or (3) no insurance. 





68. “No such exemption from tort liability shall apply in the case of an accident 
occurring outside the commonwealth. However, if any person claiming or entitled 
to benefits under the personal-injury protection provisions of a policy or bond 
insuring a vehicle registered in this commonwealth brings, in such a case, an 
action in tort against the owner or person responsible for the operation of such a 
vehicle, amounts otherwise due such a person under (PIP) shall not become due 
and payable until a settlement is reached or a final judgment is rendered in such 
a case and the amounts then due shall be reduced to that extent that damages for 
expenses and loss otherwise recoverable as a personal injury protection benefit are 
included in any such settlement or judgment.” Id. (emphasis supplied.) See 
generally, Massachusetts Analysis & Revision 493-95; Kenney and McCarthy 37; 
Mass. Stanparp Pouicy, “Conditions Applicable to Part I,” (13). The first two 
statutory provisions described in the text do not apply to this case because the 
PIP claim is made for an out-of-State accident and under “insured vehicle” 
coverage. Furthermore, the subrogation right—which prevents double recovery by 
transferring the compensated victim’s tort claim to the PIP insured—would also 
appear to be inapplicable on these facts. Typically the PIP insurer will also be 
liable on the tort claim (excluding a few instances where the liability policy 
would not apply) since the driver is likely to obtain his liability and PIP 
insurance from the same company. Therefore, it would be anamolous to give the 
insurer a subrogation right since the claim would be brought against itself on the 
driver’s liability policy. 

69. House Hearings 1181. For a description of the genesis of this coverage, see 
Keeton and O’Connell, supra note 9, at 260-62. 

70. Mass. ANN. Laws ch. 90, § 340 (Supp. 1971). 
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The no-fault option pays for accidental damage to the insured vehicle 
without regard to fault. It corresponds to traditional collision coverage.” 

The “tort plus” option resembles uninsured motorist liability coverage.”* 
The insured will recover against his own company for damage to his vehicle 
if an identified third person is liable in tort or, but for the exemption, would 
be liable in tort. In addition, the policy pays the insured without a showing 
of third-party tort liability when an identified third party is convicted of a 
traffic violation as a result of the accident or when his vehicle damages the 
insured’s vehicle in a rear-end collision or while the insured’s vehicle is 
lawfully parked.”* Obviously, these three defined instances are an attempt to 
eliminate completely the need for an ad hoc finding of fault under circum- 
stances where liability is usually clear. Accordingly, damages under the more 
general coverage may not exceed those recoverable in tort, and thus are 
reduced by a showing of comparative negligence. Damages under this “plus” 
coverage are not subject to this restriction. Fault is not an issue. 

Under the third option—no insurance—the owner himself bears the risk of 
damage to his vehicle. He cannot claim against his insurance company or 
any other “triple option” insured. This choice was provided, at least in part, 
for those owners with high taxable incomes or inexpensive automobiles who 
receive disproportionately low benefits for their vehicle-damage insurance 
premiums under the traditional liability system.74 Deductibles are available 
under the first two options; this option is equivalent to a full deductible.” 

Intercompany subrogation is available only for accidents involving one or 
more private passenger vehicles along with one or more other vehicles. In 
this instance, insurers paying benefits have an intercompany subrogation 
right similar to that provided for insurers paying PIP benefits for bodily 
injury. Again, the initial burden is reallocated on the basis of fault, and the 
system is subject to the same criticisms.’* The legislation establishing the 
triple option for vehicle damage was enacted more than a year after the 
original no-fault bill providing PIP insurance.”” That the more recent legisla- 
tion limits reallocation-by-fault to accidents involving commercial vehicles 





. House Hearings 1181. 
Id. The “tort plus” label is the author’s creation. 
For the details of these three special cases, see Mass. ANN. Laws ch. 90, § 
340 (2) (c), (d), (e) (Supp. 1971). 
House Hearings 1182. Owners with high taxable incomes who self-insure for 
damage to their own vehicles effectively pay only a small percentage of the loss 
because a casualty loss is deductible for Federal income tax purposes. Int. Rev. 
Cope or 1954, § 165(c) (3). These owners, and those who incur less-than-average 
losses because their vehicles are old or inexpensive, are nonetheless required by 
the present system to pay for liability insurance at premium rates sufficient to 
cover the more costly losses of other owners. 

. Compare the effect of the high deductibles available under PIP insurance. See 
note 43 supra. 

. See note 60 supra. 

. Act of Nov. 3, 1971, Mass. Laws ch. 978; Act of Aug. 13, 1970, Mass. Laws ch. 
670. 
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indicates the Massachusetts legislature has developed a more sophisticated 
appreciation of the inefficiencies of the fault system.” 


B. Residual Liability Insurance 


Because the tort exemption does not apply between a “triple option” 
insured and an uninsured party, residual liability coverage is required by the 
statute to dispose of these accidents under the traditional tort and third-party 
insurance system. Liability insurance is also required for damage to property 
other than vehicles since triple-option coverage and the corresponding tort 
exemption is limited to motor vehicle damage. 


THE FEDERAL Tort CLarms ACT: FREE RIDE IN 
MASSACHUSETTS? 


On first impression, one might conclude that a no-fault system would radi- 
cally alter the traditional touchstones of Federal governmental liability under 
the Tort Claims Act. 

If no-fault reform on the State level sweeps away the fault system, the pres- 
ent posture of governmental liability under the Tort Claims Act would be 
seriously undermined because the act relies heavily on State law definitions 
of tort liability. State no-fault plans could even be read as an attempt, albeit 
unsuccessful,”® to hold the Federal Government liable without a showing of 
fault. Of course, the above description of the Massachusetts statute demon- 
strates that the no-fault system in that State does not abolish the traditional 
tort system. The standard of liabilty to third parties continues to be one of 
negligence rather than strict liability. The tort liability of the immediate 
parties is eliminated only to the extent that compensation is available from 
no-fault insurance.®° Insurers are subject to fault subrogation claims even 
when their insureds are exempt from negligence liability. . 

It might also be argued that the Federal Government would not be entitled, 
under any circumstances, to claim the tort exemption provided by the Massa- 
chusetts statute.6! Under this view, the United States would be subject to 
suits by no-fault insureds and subrogation claims by their insurers, even 
though most private parties would be exempt by State law. That the statute 
ties the tort exemption to no-fault coverage suggests that the availability of a 
no-fault recovery makes it both feasible and fair to provide a tort exemption. 











78. Reallocation for ial-vehicle accidents is justifiable, and even desirable, 
but more efficient methods than the fault criterion should be used. Unirorm 
Motor Venicte Accient Reparations Act § 38, Comment; Kozusko, supra 
note 60. 

. Laird v. Nelms, 406 U.S. 797 (1972) (Congress did not intend United States to be 
liable under doctrine of strict liability, even though standard of liability for Tort 
Claims Act is usually set by State law). 

. The pain-and-suffering restriction is not explicitly conditioned on the availability 
of no-fault benefits, but see text to notes 101-14 infra. 

. “Tort exemption” is used here in a generic sense to refer to all three statutory 
restrictions on tort claims—tangible losses, pain and suffering, and vehicle dam- 
age. 





JAG Journal e XXVII 


The Federal Government does not contribute to the premiums which finance 
no-fault benefits since insurance on Federal vehicles is not required. There- 
fore, it would not seem appropriate that the tort exemption provided by State 
law should eliminate the Government’s liability under the Tort Claims Act 
when the Government is not required to satisfy the corresponding obligations 
of State law.** Yet, this broadside approach of completely excluding the 
Federal Government from the tort exemption ignores the complexity of both 
the Tort Claims Act and the Massachusetts statute. 

Coordinating the Massachusetts system and the Tort Claims Act requires a 
two-step inquiry. The Tort Claims Act limits the Government's liability to 
circumstances where, under State law, a private person would be liable. 
Therefore, it is convenient, first, to consider whether the State law would 
hold the Federal Government liable for the particular accident involving a 
Federal driver and, second, to determine whether the State law would hold a 
private person liable under similar circumstances. The first question finds its 
answer entirely under State law. If the Federal Government is liable, accord- 
ing to the language of State law, the second question is to determine whether 
the State law would reach the same result, if the liability of a private person 
was at issue. If not, the claim against the Federal Government is barred as a 
claim outside the waiver of sovereign immunity contained in the Tort Claims 
Act. Expressed in negative form, the second inquiry ensures that the Federal 
Government is not subject to a discriminatory liability, and this issue is not 
reached if the State law does not purport to impose liability on the Federal 
Government. 

This two-step analysis yields mixed results as far as the Federal Govern- 
ment’s interest is concerned. In some cases, the Federal Government should 
be entitled to the tort exemption in a Tort Claims suit arising out of a 
Federal-driver accident. In more cases, however, it probably is not. In order 
to substantiate this general conclusion, it will be convenient to consider the 
restrictions on tort claims for bodily injury separately from the tort exemp- 
tion for vehicle damage provided by the “triple option” system. 


I. Bodily Injury 


The Massachusetts statute arguably excludes the Federal Government’s 
interest from the scope of the tort exemption for tangible losses when the 
Federal driver is operating a Federal vehicle, a class of cases which probably 
constitutes the largest percentage of Federal-driver accidents. Moreover, this 
reading of the statute would also apply to private persons who are similarly 
situated. Thus, the State law would not attempt to impose a discriminatory 
liability upon the Government, and suit would be available under the Tort 
Claims Act. In contrast, it seems clear that the Government could successfully 
claim the exemption when sued for the negligence of a Federal driver in 





82. See Unirorm Motor Venicrte Accwent Reparations Act § 5, Comment. See note 
80 supra. 
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operating his own insured vehicle within the scope of his employment.®* 
Furthermore, in either case, the Government seems entitled to the threshold 
exemption for pain-and-suffering damages. A series of hypotheticals will 
illustrate the rationale and effect of this puzzling series of conclusions. 


A. Federal Drivers in their Own Insured Vehicles 


The first hypothetical involves an in-State accident between two Massachu- 
setts residents, each driving his own car. Assume that both have obtained 
PIP insurance on their vehicles, and thus they are entitled to PIP benefits 
under their “insured vehicle” coverage. Therefore, the only atypical factor 
will be that one driver is a Federal employee operating his vehicle within the 
scope of his employment. Though probably only a minority of Federal-driver 
accidents involve personal automobiles, this class of cases is most likely to 
call for the application of the tort exemption for tangible losses in favor of 
the Federal Government. 


The language of the statutory tort exemption from tangible losses pro- 
vides: 


Every owner, registrant, operator or occupant of a motor vehicle to which personal 
injury protection benefits apply who would otherwise be liable in tort, and any 
person or organization legally responsible for his acts or omissions, is hereby made 
exempt from tort liability for damages because of bodily injury, sickness, disease or 
death arising out of the ownership, operation, maintenance or use of such motor 
vehicle to the extent that the injured party is, or would be had he or someone for 
him not purchased a deductible authorized by this section, entitled to recover under 
. . . La PIP policy].™ 


This language literally applies to the Federal Government as a “person or 
organization legally responsible for his acts or omissions.” *° The only 
suggestion that the language does not grant the exemption to the Federal 
Government is raised by the phrase “who would otherwise be liable in tort.” 
The operator in our hypothetical is literally not “otherwise liable in tort” 
because the Driver’s Law, as described earlier, exempts Federal drivers from 
tort liability for “in-scope” accidents.®* Thus, it might be argued that the 
exemption does not apply. 

This reading, however, is not persuasive. It requires the inconspicuous 
phrase of “otherwise liable in tort” to carry an unrealistically heavy burden 
of expressing a precise legislative intent to exclude the Federal Government 
from the tort exemption by virtue of the exemption of the Federal driver 
under the Driver’s Law. The turbulent legislative history of the Massachu- 
setts statute®’ and its poor draftsmanship should be enough to discredit any 
attempt to conclude that the legislature specifically addressed the Federal- 
driver problem and then disposed of it by such indirection. 


83. See note 42 supra. 

84. Mass. Ann. Laws ch. 90, § 34M (Supp. 1971). 

85. Cf. Gov't. Employees Ins. Co. v. United States, 349 F.2d 83 (10th Cir. 1965), cert. 
denied, 382 U.S. 1026 (1966), reh. denied, 383 U.S. 939 (1966). 

86, See text to note 22 supra. 

87. See authorities cited in note 17 supra. 
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Furthermore, such a precisely literal reading of the statute leads to its own 
undoing. As will be explained below, the remaining text of the exemption 
does not clearly exclude the Federal Government when the Federal driver is 
operating a Federal vehicle.** Therefore, the possibility is open in the lan- 
guage to construe the “otherwise liable” phrase to not exclude the Federal 
Government when a Federal vehicle is involved since, in that instance, the 
Federal Government is an “owner . . , who would otherwise be liable in 
tort.” Thus, under the literal reading, the Federal Government would be 
entitled to the tort exemption for accidents caused by Federal drivers when 
they are operating Federal vehicles but not when they are operating their 
own vehicles insured by a no-fault policy. Such a result would be anomalous; 
it would be directly contrary to a policy of matching the tort exemption to 
those motoring activities which are paying their share of the no-fault benefits 
fund. Federal vehicles are regularly used to serve the interests of the Federal 
Government, and the Federal Government is not required to contribute pre- 
miums to support the no-fault benefits which substitute for tort recoveries 
and, thus, make the tort exemption viable.** 

A final conclusive rebuttal to this literal reading of the “otherwise liable” 
phrase is afforded by the second principle applicable in analysis of the Tort 
Claims Act. The Federal Government is liable only if a private person would 
be liable under State law under similar circumstances. Here, the comparable 
private context would involve a private employer whose employee is using 
his own vehicle in his employment and is so insured by a PIP policy on that 
vehicle.® Nothing in the statute would deny the tort exemption to the private 


employer in this case,®! and the Federal Government must be similarly 
treated. 

Thus, in this narrow class of cases, the Federal Government should be 
entitled to claim the exemption from tort liability for tangible losses. The 
threshold exemption from liability for pain and suffering should also apply 





88. See text to notes 121-46 infra. 

. See Unirorm Motor Veuicre Accipent Reparations Act § 5, Comment. 

. The broad “business use” restriction contained in the Standard Policy Form does 
not apply to PIP coverage. See Mass. Stanparp Poticy I(A) (2), IV(d), “Exclu- 
sions” (8), (28). See note 116 infra. Arguably such an exclusion would not be 
permissible since it is not specifically authorized by the statutory description of 
compulsory PIP insurance. Cf. notes 34, 40 supra. 

. The statute excludes from PIP coverage “a person entitled to payments or benefit 

under the provisions of chapter one hundred and fifty-two,” the Massachusetts 
workmen’s compensation law. Mass. ANN. Laws ch. 90, § 34A (Supp. 1971). 
This exclusion should have the corollary effect of excluding such persons, and 
their employers, from the scope of the tort exemption. See text to notes 127-31 
infra. 
The exclusion described in note 91, supra, clearly does not apply to recipients of 
Federal employee compensation benefits. Therefore, the more exact private coun- 
terpart of the Federal Government may be a private employer (or other principal) 
whose employees (agents) are not covered by workmen’s compensation. 
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to a suit against the Federal Government based on two PIP insureds operat- 
ing their own vehicles within the State, one being a Federal driver operating 
his own vehicle within the scope of employment. The language of the thresh- 
old requirement for pain-and-suffering damages applies broadly to all plain- 
tiffs suing in tort “as a result of bodily injury, sickness or disease, arising 
out of the ownership, operation, maintenance or use of a motor vehicle 
within this commonwealth by the defendant.” 

The fact of Federal involvement in this hypothetical does not, in sum, alter 
the favorable impact of the two tort exemptions on the tortfeasor and the 
“organization legally responsible for his acts or omissions.” The Federal 
status of the tortfeasor may create a problem for the PIP insurer of the other 
driver. Assuming that the Federal driver was at fault, the other driver’s PIP 
insurer could ordinarily recoup the benefits paid to its insured by presenting 
the statutory interinsurer subrogation claim against the insurer of the Fed- 
eral driver. The insurer of the Federal driver may deny liability, however, on 
the ground that the residual liability policy insuring the Federal driver’s 
vehicle does not cover a Federal employee while acting within the scope of 
his employment. This exclusion is authorized by the statutory provision 
requiring liability coverage. This defense, however, erroneously assumes 
that the interinsurer subrogation claim is brought under the liability cover- 
age of the negligent PIP insured. 

Properly viewed, the interinsurer subrogation claim is brought against an 
insurer in its status as a PIP insurer of a tortfeasor exempt from liability in 
tort.° The purpose of the interinsurer subrogation device is to distribute the 
ultimate burden of no-fault compensation on the negligent driver through 
increased premiums.” Accordingly, the appropriate means to accomplish this 
purpose is the PIP policy, not the liability policy. The liability policy, by 
its own terms, will never apply to an interinsurer subrogation claim since the 
policy insures the driver’s liability for negligence, and he is now exempt 
from liability for this loss.% 

The PIP insurer of the other driver should, therefore, be entitled to an 
interinsurer subrogation recovery against the PIP insurer of a negligent 
Federal driver. If this claims process operates as intended, the PIP insurer of 
the Federal driver will increase its premium charges. This result will frus- 
trate the purpose of the Driver’s Law, which exempted Federal drivers from 





Mass. Ann. Laws ch. 231, § 6D (Supp. 1971). 
Mass. ANN. Laws ch. § 34A (1967). 

. This assumption has been made by some commentators on the Massachusetts 
statute. E.g., Kenney and McCarthy 46; Massachusetts Analysis & Revision 499. 

. The statute describes the defendant of an interinsurer subrogation claim as an 
“insurer providing a motor vehicle liability policy,” but a “motor vehicle liability 
policy,” as defined by the statute, includes PIP insurance. 

. See authorities cited in notes 60, 61 supra. 

Cf. Eight Reparations Plans 62 n.245. For example, the liability policy is more 
restrictive geographically than the PIP policy. Massachusetts Analysis & Revision 
480-82. 


99. Mass. Ann. Laws ch. 90, § 34A (1967). 
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in-scope tort liability in order to relieve Federal employees of the extra cost 
of liability coverage for employment-related driving.!° The Federal driver 
will now be paying this same cost, albeit in a form which does not violate the 
language of the Driver’s Law, which simply declares the claim against the 
United States to be the exclusive remedy of the injured party. Given the 
present design of the Massachusetts and Federal statutes, however, this result 
seems unavoidable. 


B. Federal Drivers in their own Insured Vehicles and other Uninsured 
Drivers 


Modifying this first hypothetical to exclude the non-Federal driver from 
PIP coverage (e.g., as a nonresident) may produce a different result on the 
exemption for intangible losses. If the plaintiff is not covered by a PIP 
policy, the Government may not be entitled to rely on the pain-and-suffering 
restriction in defending a claim under the Tort Claims Act for the negligence 
of the Federal driver. This issue is not peculiar to the Federal-driver context. 
The State law simply does not clearly establish whether any defendant on an 
in-State accident claim is entitled to the pain-and-suffering restriction if the 
plaintiff is not entitled to PIP benefits for his tangible losses. 

The language of the statute is clear. The pain-and-suffering restriction, in 
contrast to the exemption for tangible losses, literally applies to all plaintiffs 
injured by in-State accidents whether or not they are entitled to PIP benefits. 
It is not clear, however, that the legislature consciously intended to restrict 
pain-and-suffering claims brought by that minority of Massachusetts accident 
victims who could not receive no-fault compensation for their medical and 
wage loss.!°! First of all, as evidenced by the earlier description of statute, 
the Massachusetts legislature took a conservative position on the extent to 
which tort liability should be restricted in a no-fault system. This alone 
would suggest that the pain-and-suffering restriction should be narrowly 
construed. More importantly, the pain-and-suffering restriction was proposed 
and debated and passed as one provision of the total “no-fault” legislative 
package.!°2 A connection between restricting pain-and-suffering recoveries 
and providing no-fault compensation may have been so generally accepted 
that the contrary indications in the language itself were overlooked. 





100. Note, supra note 22, at 652. In contrast to the Massachusetts system, the 
Unirorm Motor Venicte Accwent Reparations Act adopts a reallocation 
system based on the loss-causing potential of classes of vehicles. This system is 
likely to ease the loss burden on Federal drivers operating their own vehicles 
under a no-fault plan. See Unirorm Motor Venicte Accipent REPARATIONS 
Act $§ 38, 39, Comment. 

House Hearings 1189. 

E.g., id. 139. Admittedly the bill codified the restriction in a separate chapter of 
the Massachusetts code, but this distinction was dictated by the organizational 
divisions of the code and is irrelevant to the present question. Contra, Kenney and 
McCarthy 40. 
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Certainly there are sound policy reasons to support a restriction on pain- 
and-suffering recoveries independent of the availability of no-fault compensa- 
tion for tangible losses. It is difficult to evaluate the extent of a plaintiff's 
pain and suffering and assign a dollar amount as compensation. Injured 
persons are, therefore, encouraged to litigate, and exaggerate, their claim. 
The chances for a favorable verdict are enhanced if the plaintiff cultivates 
the sympathies of the jury and enlists lawyers and doctors who will drama- 
tize his claim. This process often produces overcompensation, disparages the 
image of the courts and the professions, and wastes legal and medical re- 
sources as the plaintiff “builds” his case.!% 

On the other hand, there are more persuasive policy arguments to support 
the view that the Massachusetts legislature intended the pain-and-suffering 
restriction to operate as an integral part of the no-fault system and restrict 
recovery only when basic compensation was assured through the no-fault 
benefits. Intangible losses are real losses. The fact that the means available to 
compensate these losses are imperfect does not, in itself, demand that com- 
pensation be denied. If recovery for these damages is restricted, it seems 
appropriate to restrict this “extra” compensation only for those injured 
persons who will still be compensated for their out-of-pocket expenses to the 
limits of their no-fault policy.!% 

This argument is undercut, to some degree, by the low limits of the 
threshold requirement in Massachusetts. It is difficult to argue that applying 
the pain-and-suffering restriction to every party involved in a Massachusetts 
accident works a substantial hardship on injured persons not compensated by 
no-fault insurance. Most “hardship” cases will satisfy the threshold standard 
requiring $500 medical expenses or one of the enumerated serious 
injuries.1°% The argument is still valid, however, when viewed on a broader 
scale of economic fairness. Compensation for all accident victims regardless 
of fault is economically feasible largely because no-fault reform reduces 
claims’ costs by reducing pain-and-suffering recoveries. Therefore, the 
restriction on recovery for intangible losses should be imposed only on those 
who are able to benefit from the increased availability of compensation for 
economic losses. 

Furthermore, a policy of restricting pain-and-suffering recoveries for all 
parties involved in accidents within Massachusetts would ignore the interests 
of nonresidents and their domiciliary States. Nonresidents would ordinarily 
not receive PIP benefits.1°’ They are the largest class of persons who would 
suffer under a pain-and-suffering restriction which is not conditioned on 





. E.g., House Hearings 1125-26; Massachusetts Analysis & Revision 485. 
. See, e.g., R. Keeton anp J. O’ConNneELL, supra note 29, at 358-62; Senate 
Hearings 1533, 1658. 
. But see Senate Hearings 742-43. 
E.g., Senate Hearings 256-57, 463, 501-02. 
. See text to notes 38-41 supra. 
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entitlement to the countervailing benefits of no-fault compensation. Nonresi- 
dents, especially those whose contact with Massachusetts is only transitory, 
have a legitimate expectancy interest in planning their accident protection on 
the basis of the law of their States of residence. Their States of residence 
have a greater interest in the compensation of its injured residents than does 
Massachusetts, since uncompensated victims will burden the welfare re- 
sources of the home State.!° Accordingly, Massachusetts should not apply its 
policy of restricting tort recovery to this class of victims, especially without 
substituting no-fault compensation.!% 

One final argument, based on constitutional grounds, supports a reading of 
the statute which matches the pain-and-suffering restriction to entitlement to 
no-fault compensation. The Massachusetts statute, and the no-fault reform 
generally, have been challenged by litigants and commentators as an uncon- 
stitutional deprivation of the right to sue in tort for compensation.’*® One 
thrust of this attack has been directed at the restriction on pain-and-suffering 
claims, In Pinnick v. Cleary,!"! the highest State court in. Massachusetts 
sustained the limited deprivation of pain-and-suffering claims largely on the 
ground that the entire no-fault compensation plan provided an adequate 
substitute for preexisting rights. 

The court limited its opinion to the facts raised by the instant case involv- 
ing a plaintiff who was bound by both tort exemptions but was entitled to 
no-fault benefits. There are suggestions in the opinion that the statute would 
also be constitutionally sound if applied to a particular plaintiff who was not 
entitled to the “adequate substitute” of no-fault benefits.!12 The constitution- 
ality of the pain-and-suffering restriction as applied to this class of plaintiffs, 
however, was left sufficiently uncertain to justify adopting the narrower 





No-Fault and Conflict of Laws 357, 396-400. 

. See id., 371; D.C. Hearings 139. Courts outside of Massachusetts may well ignore 
this restriction and apply their own law in such a case. No-Fault and Conflict of 
Laws 371. A Tort Claims Act suit, however, would be governed by the conflict-of- 
laws rule of the State where the wrongful act occurred. Richards v. United States, 
369 U.S. 1 (1962). In the present hypothetical, this would be the statutory rule 
contained in the restriction on pain-and-suffering claims as construed by the 
Massachusetts courts. 

. E.g., Ruben and Williams, The Constitutionality of Basic Protection, 1 Conn. L. 
Rev. 44 (1968). 

. 271 N.E.2d 592 (1971). 

. The court considered it unnecessary to decide whether the “adequate substitute” 
test was constitutionally required because the test was considered satisfied. Id. 
602, 605 n.16. The court may uphold the application of the pain-and-suffering 
restriction to an uninsured plaintiff by requiring only that the restriction have a 
“rational relation to a legitimate legislative objective.” Id. 602-05. Certainly the 
majority’s sympathetic attitude toward no-fault reform, as noted by the concurring 
opinion, indicates a result favorable to the statute on other facts, Jd. 617. 
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reading of the statute, which avoids the constitutional issue’* and is sup- 
ported by the statutory scheme viewed as a whole.’ 


C. Federal Drivers in Federal Vehicles 


The most complex hypothetical involves the Federal driver who is operat- 
ing a Federal vehicle in the scope of his employment and who, as a resident 
of Massachusetts, has obtained PIP insurance for his own vehicle. Assume 
the Federal driver is negligent and the other party in this hypothetical is a 
PIP-insured driver operating his own vehicle. 

The Federal driver should be entitled to PIP benefits under the “other 
non-PIP vehicle” coverage of his PIP policy. He is protected as the named 
insured while driving a vehicle not covered by a PIP policy, i.e., the Federal 
vehicle. Unlike the medical payments and one, liability coverage of the 
Standard Policy'*® Form, there is no restriction relating to business use in 
his statutory PIP coverage.**® 

The uncertain aspect of this hypothetical is the availability of the tort 
exemption from tangible-loss liability and the pain-and-suffering restriction. 
The driver himself is exempt by operation of the Driver’s Law. The issue is 
whether the Federal Government is still subject to Tort Claims Act liability. 

1. Exemption from Liability for Tangible Losses 

As to the tangible-loss exemption, the ultimate burden of the other driver’s 
losses will fall entirely on the Federal Government, if the exemption does not 
apply. If the Government can claim the exemption, a claim under the Tort 
Claims Act is still available for losses in excess of PIP benefit limits, but the 





113. Cf. Grace v. Howlett, 283 N.E.2d 474 (IIL 1972) (Illinois no-fault statute 
unconstitutional because, inter alia, violates State constitutional prohibition 
against “special laws,” which is stricter standard than “equal protection” require- 
ment; plaintiff’s general damages restricted even if struck by uninsured vehicle; 
distinction between passenger vehicles—insurable—and business vehicles—not in- 
surable—is not justifiable). : 

House Hearings 1189. Admittedly, no-fault legislation is an area where it is 
especially appropriate to caution against disregarding a literal construction in 
favor of a reading consistent with the “statutory purpose.” As the above argu- 
ments suggest, the question of what was the “statutory purpose” easily becomes a 
question of what is a “fair” system, and that question is especially subjective 
when the tort exemption of a no-fault statute is involved. Compare Kenney and 
McCarthy 39 (unfair to defendant to lose tangible-loss exemption by “fortuitous 
circumstance” that injured party uninsured) with text to note 104 supra. 

. Mass. Stanparp Poxicy IV(d) (3). This liability coverage is optional coverage, 
available in addition to the compulsory liability insurance. r 
See note 92 and text to note 94 supra. The Standard Policy Form does éxclude 
the insured while operating other vehicles (not named in the policy) which are 
“furnished” for his “regular use.” This exclusion, however, does not seem to apply 
to PIP coverage. See Mass. Stanparp Poricy IV. Nor is it authorized by the 
statutory language requiring “other non-PIP vehicle” coverage. See Mass. Stats. 
Ann, ch. 90, § 34A (Supp. 1971). Even if this exclusion is considered applicable 
to PIP coverage, there are still many instances where the use of a vehicle is not 
“regular use” within the meaning of the exclusion. See 7 Am. Jur. Automobile 
Insurance § 106 (1963). 
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burden of the PIP compensation paid out to the “other driver” by his PIP 
insurer will be transferred to the PIP insurer of the Federal driver via the 
interinsurer subrogation procedure. The PIP insurer of the Federal driver is 
likely in turn to increase its premium charge to the negligent Federal 
driver.’*” Assuming that this increase will be significant, the tort-exemption 
issue thus affects both the Covernment and the Federal driver, and their 
interests, as presently constituted, do not necessarily coincide. 

Simply stated, the resolution of this issue turns on whether the tort exemp- 
tion follows the insured driver, or the insured vehicle, or both. The language 
of the statute appears to support the view that the exemption is tied to an 
insured vehicle, i.e., a vehicle registered and insured pursuant to the compul- 
sory insurance requirement of the statute. In particular, the use of the word 
“which” rather than “whom” indicates that any driver of an insured vehicle 
(and responsible person or organization) is exempt—and the exemption 
does not apply if the vehicle is not insured :118 


Every owner, registrant, operator or occupant of a motor vehicle to which personal 
injury protection benefits apply who would otherwise be liable in tort, and any 
person or organization legally responsible for his acts or omissions, is hereby made 
exempt from tort liability for damages because of bodily injury, sickness, disease or 
death arising out of the ownership, operation, maintenance or use of such motor 
vehicle... .™ 


Under this reading, neither the Federal driver nor the Government would 
be exempt in our hypothetical because of the uninsured status of the Federal 
vehicle. Suit would be available under the Tort Claims Act because the 
Government would be liable as any other private person responsible for the 
operation of an uninsured vehicle. The language, however, does not foreclose 
further inquiry. Much of the language of the statute lacks precision, and this 
section is no exception. This section falls short of expressing a legislative 
intent to adopt a “vehicle only” policy of conditioning the tort exemption 
entirely on the insured status of the vehicle. This failure becomes obvious 
when the Massachusetts language is compared with the language of the 
Florida statute which explicitly uses this approach: 





117. See text to note 100 supra. This result may occur, however, even if the Govern- 
ment is not exempt under the Massachusetts statute. The PIP insurer of the other 
driver may prefer to bring its subrogation claim against the Federal driver's 
insurer (rather than the Government) because the statutory claim against the PIP 
insurer allows recovery of all costs, including the processing costs of the original 
PIP claim and the later interinsurer claim itself. See text to note 59 supra. Under 
these circumstances, however, the insurance companies could collectively agree to 
claim against the Federal Government rather than each other, which may be in 
their best interests, especially if each company insures its approximate propor- 
tional share of negligent Federal drivers so that no company gains or loses under 
an agreement to drop the interinsurer claim. 

i118. Kenney and McCarthy 38. 

119. Mass. Ann. Laws ch. 90, § 34M (Supp. 1971) (emphasis supplied). 
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Every owner, registrant, operator, or occupant of a motor vehicle with respect to 
which security has been provided as required by [this act], and every person or 
organization legally responsible for his acts or omissions, is hereby exempted. . . .” 


Unlike this language in the Florida statute, the Massachusetts language is 
amenable to a reading under which the exemption follows an insured driver. 
PIP benefits could be considered to “apply” to an uninsured vehicle when it 
is operated by a driver who is insured and entitled to PIP benefits pursuant 
to the “non-PIP vehicle” coverage of a policy he purchased to register his 
own vehicle. 

Since the language of the Massachusetts statute is ambiguous, it is appro- 
priate to consider the desirability of a “vehicle only” rule in more detail. 
Given the absence of legislative history, this inquiry will provide the only 
additional indication of what the legislature intended. If the language was 
clear, as in the Florida law, the words of the statute could properly be ig- 
nored only if the result would demonstrably contradict the statutory scheme.'** 

A “vehicle only” rule is not absurd, but it is difficult to justify.122 Drivers 
not covered by PIP insurance would be entitled to the tort exemption—a 
result with undesirable consequences for the system as a whole. For example, 
an unauthorized driver of a PIP-insured vehicle is excluded from the “in- 
sured vehicle” coverage on that vehicle. If he has not insured his own 
vehicle, e.g., since he is not a resident of Massachusetts, he will not be 
entitled to PIP benefits as a named insured under “other non-PIP vehicle” 
coverage.!28 If he is nonetheless exempt from liability by virtue of his 
operation of a PIP vehicle, he will benefit from a system to which he has 
made no contribution.!24 

In addition, he will escape the responsibility imposed on negligent PIP 
insureds through the interinsurer subrogation procedure, which is designed 
to increase PIP premiums in proportion to the reimbursements which the 
insurer pays out because of the fault of its insured. The expense of PIP 
benefits paid to the other party will remain with the insurer paying those 
benefits.125 Finally, the unauthorized driver is not “paying” for the tort 
exemption by surrendering his own right to sue in tort in the event that the 





. Fra. Stats. ANN. § 627.737 (Supp. 1972) (emphasis supplied). The Florida 
statute has further restrictions on the tort exemption. See text to note 160 infra. 

. See, e.g., United States v. Am. Trucking Assoc., Inc., 310 U.S. 534, 543-44 (1940), 
for a succinct description of this approach to statutory construction. 
Two commentators have assumed the driver must be covered by PIP insurance. 
Massachusetts Analysis & Revision 483; Kenney and McCarthy 39. 

. He is also excluded from the special protection merited by Massachusetts resi- 
dents under the assigned claims plan. See text to note 37 supra. 
If his operation of the PIP vehicle was authorized, he would be insured by the 
policy on the vehicle, and the owner who insured that vehicle can be treated as 
having agreed to contribute to the system on his behalf. 
Cf. Kozusko, supra note 60, at 426-27. 
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other party was negligent.!26 The statutory bar does not apply to plaintiffs 
not entitled to PIP benefits. 

Similar inequities would occur under a “vehicle only” rule when the 
negligent driver has insured his own vehicle but is excluded from no-fault 
benefits by statutory and policy exclusions which apply even while he is 
operating that vehicle. Workmen’s compensation recipients, for example, are 
excluded by statute. Insurers are authorized to exclude persons such as 
drunken drivers and felons under certain circumstances.!27 

Granting the tort exemption to such drivers would be unfair to their PIP 
insurers. The PIP premiums initially charged to the driver would not reflect 
the risk of accidents under these circumstances. If the driver is exempt, his 
PIP insurer will be required to pay for the other party’s benefits on an 
interinsurer subrogation claim despite the fact that the company is author- 
ized to deny PIP benefits to its insured.!28 Premium adjustments presumably 
would remedy this economic inequity thrust on the driver’s insurer in being 
liable for another party’s PIP benefits under circumstances where the insurer 
has legitimately disclaimed liability to its insured.!2® But the logic of such a 
system is, at best, obscure. 

Furthermore, the purpose of these exclusions would be frustrated. For 
example, one apparent aim of the workmen’s compensation exclusion—to 
internalize the cost of business accidents!*°—would be undermined by reliev- 
ing the driver (and his employer) of direct liability. His premiums!*! would 
be increased because of the interinsurer subrogation claim. Yet, the tortfea- 


sor will be participating in the superior efficiencies of the exemption-subroga- 
tion system for an accident for which he did not contribute his proportionate 
share to the PIP benefits fund, the sine qua non of that system. 

In sum, the simple fact that a PIP policy has been issued for the vehicle 
operated by the negligent driver appears to be a weak foundation to support 
the application of the tort exemption and all its attendant consequences. This 
is especially true in the first hypothetical involving a nonresident driving an 





. Under the third option in the triple-option system for vehicle damage, the owner 
is exempt from tort liability, even though he does not insure his vehicle. See text 
to notes 70-75 supra. In that instance, however, he has still surrendered his 
reciprocal right to sue in tort for the negligence of others, and thus, has “paid” 
the system for his exemption. 

. Mass. Ann. Laws ch. 90, § 34A (Supp. 1971). 

The statutory language does not exclude this case from the interinsurer subroga- 
tion provision. Id. § 34M. 

. Of course, another alternative would be to hold that an interinsurer claim in such 
a case was not within the intent of the statute; but this would aggravate the 
inequity by further relieving the negligent driver of the indirect liability of 
increased PIP premiums. 

. See Senate Hearings 1786; House Hearings 1187. 

. Or the employer’s, if a business vehicle was involved. Business vehicles are not 
exempt from the compulsory insurance requirement. Mass. ANN. Laws ch. §§ 90, 
1, 1A, 3, 9, 34A (1967 and Supp. 1971) ; Service Mut. Liab. Ins. Co. v. Aronofsky, 
308 Mass. 249, 31 N.E.2d 837 (1941). 
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insured vehicle. The connection between the policy on the vehicle, the parties 
to the accident, and their respective insurers seems tenuous—and even coin- 
cidental—since the insured and insurer of the policy on the vehicle would 
play no part at all in the legal result, by subrogation or otherwise. The merits 
of a “vehicle only” rule for applying the tort exemption are, therefore, 
questionable enough to indicate against reading the ambiguous language of 
the Massachusetts statute as adopting this approach. 

Of course, the arguments against the “vehicle only” approach have at- 
tacked the proposition that insurance on the vehicle is sufficient of itself to 
warrant the tort exemption. A second alternative is to read the statute as 
requiring insurance on both the vehicle and the driver. A PIP vehicle would 
be a necessary, but not a sufficient, condition for granting the tort exemption. 

If the driver must be entitled to PIP benefits before he is exempt, the 
undesirable results described above are avoided. The issue will then turn on 
whether insurance on the vehicle should be necessary for the tort exemption 
if the driver is insured. The two alternative readings of the statute might be 
referred to as the “driver-vehicle” construction and the “driver only” 
construction.!*2 This choice presents the crux of the Federal-driver problem. 
Will the Government be entitled to the tort exemption when a Federal driver 
insured under the “non-PIP vehicle” coverage of his PIP policy negligently 
operates a Federal vehicle? 1** 

The second alternative of requiring insurance on both the driver and the 
vehicle seems consistent with the statutory scheme. Under this rule, the 
driver of the uninsured vehicle would not be entitled to the tort exemption 
even if he is entitled to PIP benefits, but this result is justifiable.'* It is 
clearly required in several other instances by the language of the tort exemp- 
tion. An insured driver entitled to PIP benefits is not exempt from a suit by 
a plaintiff not entitled to benefits. PIP insureds are subject to suit if the 
accident occurs outside of Massachusetts even if both parties are entitled to 
PIP benefits. A pedestrian may recover no-fault benefits under the “insured 
vehicle” coverage of a car which strikes him, but the tort exemption does not 
absolve him of liability for his negligence.1*5 

Thus, a rule requiring a “driver-vehicle” combination for the tort exemp- 
tion does not lead to indefensible results in practice. Moreover, as applied to 





A fourth possibility—insurance on neither the vehicle nor the driver—is possible 
for accidents covered under the assigned claims plan. The statute clearly provides 
the tort exemption to the direct recipient of benefits from the plan; but even if 
this privilege could be extended by policy arguments to also exempt an employer 
responsible for the negligence of the recipient, the exemption would be of small 
comfort to the Federal Government because the applicability of the assigned 
claims plan is so limited. See text to note 37 supra. 

. If the Government is liable under the Massachusetts statute the nondiscrimination 
principle of the Tort Claims Act will be satisfied—the Government will be liable 
as any other person responsible for the operation of an uninsured vehicle. 

Cf. note 9 supra. 
See note 42 supra and text to notes 34, 44, and 57 supra. 
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Federal motoring activities, this construction would parallel the statutory 
treatment of losses arising from motoring activities in the private-business 
sector. 

The statute levies the costs of private-commercial-vehicle accidents on the 
employer rather than on the no-fault insurance purchased by his employees 
for their own vehicles. PIP insurance is required on business vehicles.'** 
Furthermore, employees driving their own vehicles will ordinarily be com- 
pensated by the employer-financed workmen’s compensation system, rather 
than by the PIP policy on their own vehicles, because of the statutory 
exclusion for beneficiaries of workmen’s compensation.!®7 The costs of inju- 
ries to others caused by the negligent employee will also be shifted to the 
employer—through either the tort system or the interinsurer subrogation 
claim.1%8 

An obvious statutory purpose of this entire scheme is to internalize the 
costs of an employee’s motoring activities as the employer’s costs of doing 
business. In contrast, if the tort exemption is construed to not require insur- 
ance on the vehicle, the cost of Federal-driver accidents in Federal vehicles 
will not be entirely borne by the Federal Government. The Federal Govern- 
ment would receive a tort exemption by virtue of the PIP insurance coverage 
on the resident Federal employee while he is operating an uninsured vehicle. 
This result conflicts with an apparent statutory policy of ensuring that orga- 
nizations responsible for large-scale motoring activities “pay their own way.” 
On the other hand, this argument may overstate the import of how the statute 
treats the private employer. The Federal Government does not occupy the 
same status as a private business. That the legislature intended a private 
business to “pay its own way” does not necessarily indicate that the Govern- 
ment was intended to be treated similarly. This distinction is reinforced by 
the presence of a specific exclusion from PIP benefits for recipients of State 
workmen’s compensation and the absence of a similar exclusion for benefi- 
ciaries of comparable Federal plans. 

As a guide to legislative intent, the more pertinent analogy to the Federal 
Government may be the State and local governments of Massachusetts, but 
their place in the statutory scheme does not furnish any clear evidence of a 
defined legislative policy toward governmental motoring activities. The statu- 
tory provisions concerning State and local government vehicles are a hybrid. 
As with Federal vehicles but unlike business vehicles, PIP insurance is not 
required.!%® Some public employees may, in fact, receive workmen’s compen- 
sation, but public employers are not required to participate and some classes 





136. See note 131 supra. 

137. Mass. Ann. Laws ch. 90, § 34A (Supp. 1971). The scope of application of the 
Massachusetts workmen’s compensation law is very broad. See Mass. ANN. Laws 
ch. 152, §§ 1, 25A, 26 (1967). 

138. The tort system is the more likely avenue. The driver will usually not be entitled 
to PIP benefits, and, therefore, would be exempt from tort liability only if the 
“vehicle only” reading of the exemption language is adopted. 

139. Mass. Ann. Laws ch. 90, § 2 (Supp. 1971). 
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of employees are excluded in any event.!#° Thus, the statutory foundations of 
the cost internalization argument are somewhat uncertain. While the statute 
adopts that policy toward private-business motoring, the statutory scheme is 
more ambivalent with respect to similar governmental activities. 

This line of inquiry into economic fairness may be more fruitful, however, 
if viewed from a broader perspective. Considering owners of uninsured 
vehicles generally, it seems unfair to provide them with an exemption for 
their liability in tort when they have not contributed to the PIP system.*** 
This inequity mirrors the unfairness evident in the “vehicle only” approach 
discussed earlier, where a driver is exempt solely by virtue of insurance on 
the vehicle. In the present instance, the owner of an uninsured vehicle, e.g., 
the Federal Government, should not be entitled to escape liability by the 
grace of the Federal driver’s no-fault policy which he obtained for his own 
vehicle. 

Yet, some harm may also be done to the statutory system if insurance on 
the vehicle is required for the tort exemption in order to avoid a “windfall” 
to the Federal Government and other owners of uninsured vehicles. Though 
the Government is not contributing to the PIP system, the Federal driver 
with a PIP policy on his own vehicle is paying a PIP premium for coverage 
while he is driving a non-PIP vehicle. All PIP insureds have a legitimate 
interest in receiving the advantages of the tort exemption as well as PIP 
benefits. The superior efficiency of the exemption-subrogation system is one 
of the most important advantages of the act, both to the economies of the 
system generally and to the PIP insured in particular.’ 

The rationales for other instances under the act where the exemption is 
denied to PIP insureds are inapposite here. A PIP insured is denied the 
exemption when the plaintiff is not entitled to PIP benefits because otherwise 
the plaintiff would be left without a remedy.!4* PIP insureds are denied the 
exemption for out-of-State accidents because the legislature apparently fa- 
vored a territorial approach to the conflict-of-laws problem raised in that 
class of cases.'44 More importantly, in both of these cases the denial of the 
exemption is reciprocal. The PIP insured loses the benefit of the exemption 
but is free to sue in tort for his own losses.14° The PIP insured in a non-PIP 
vehicle would not be similarly entitled to sue in the typical accident with 
another PIP insured driving an insured vehicle.'4¢ 





140. Mass. Ann. Laws ch. 152, $§ 25B, 68, 71, 73 (1967). 
141. Unirorm Motor Veuticre Accipent Reparations Act § 5, Comment. 

. Massachusetts Analysis & Revision 491. 

. Cf. text to nete 104 supra. 

See note 57 supra. 

. In the first case, it is assumed that the plaintiff not entitled to PIP benefits 
will not himself be exempt, even if he operated an insured vehicle, since this 
would require a “vehicle only” reading of the tort exemption. See text to note 122 
supra. 

. The third instance where the exemption is denied to PIP insureds—pedestrians— 
is more troublesome. Possibly it was based on the expectation that very few 
pedestrians would be found liable in tort. Cf. House Hearings 1205. 
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For these reasons, a “driver-vehicle” requirement for the tort exemption 
appears to be inequitable in that PIP insureds who have contributed to the 
PIP benefits fund are still subject to full tort liability while operating an 
uninsured vehicle. Of course, the Federal driver in our hypothetical is ex- 
empt, in any event, under the Driver’s Law; but a “driver-vehicle” construc- 
tion would deny the tort exemption to other PIP insureds in uninsured 
vehicles who are not so fortunate. 

In sum, respectable arguments can be marshalled to endorse either a 
“driver-vehicle” rule or the construction more favorable to the Government 
which applies the tort exemption as long as the driver is insured. The 
“driver-vehicle” reading is more faithful to the statutory language of the tort 
exemption, which describes a vehicle insured by a PIP policy. On the other 
hand, the “driver only” construction may supply, on balance, a more equita- 
ble application of the tort exemption in practice, especially with respect to 
insured drivers operating uninsured vehicles. Whatever the resolution of this 
issue, it is certain to have a substantial financial impact on the fortunes of 
the Federal Government under the Massachusetts statute. 

2. Pain-and-Suffering Restriction 

The result of the exemption from liability for tangible losses does not, of 
itself, dictate the fate of the Federal Government under the threshold pain- 
and-suffering restriction. As noted earlier, the language of the pain-and-suf- 
fering restriction is quite broad. The threshold requirement applies to all 
plaintiffs claiming damages for pain and suffering from an in-State accident 
—without any limitation as to defendants.!47 

Substantial doubt has been raised as to whether the legislature intended to 
restrict pain-and-suffering claims by plaintiffs who are not entitled to no-fault 
benefits. This issue has already been considered earlier in this article and 
resolved in favor of the plaintiff.'4* No one has suggested, however, that the 
statutory language grants the threshold defense to more defendants than the 
legislature intended. The Federal Government, therefore, should be entitled 
to raise the threshold defense regardless of the insured or uninsured status of 
the Federal driver or Federal vehicle. Limitation of recovery against the 
Government would thus be coextensive with Tort Claims Act liability. 

Policy grounds could support a narrower reading of the class of defend- 
ants entitled to the benefit of the threshold defense. As in the treatment of the 
tangible-loss exemption, it seems desirable to limit the benefits of a restric- 
tion on tort recovery to those persons who finance the substitute system of 
no-fault compensation.49 Thus, the threshold defense could be limited to 
insured drivers of insured vehicles; or more generally, entitlement to the 
threshold defense could parallel entitlement to the tangible-loss exemption, 
however that issue is resolved. 

This argument, however, is not sufficient justification for limiting the 





147. Mass. ANN. Laws ch. 231, § 6D (Supp. 1971). 
148. Sce text to notes 101-14 supra. 
149. See text to notes 124, 141 supra. 
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broad language of the statute. Unlike the language describing the tangible- 
loss exemption, the language of the pain-and-suffering restriction is quite 
clear, and thus furnishes a presumptively reliable record of legislative intent. 
The merits of a limiting construction of the threshold defense are not as 
persuasive as those considerations described earlier on the plaintiff's side, 
which warrant ignoring the statutory language to allow uninsured plaintiffs 
to bring their pain-and-suffering claims without satisfying the threshold. For 
example, adherence to the statutory language as to defendants does not 
encounter substantial constitutional problems. Furthermore, if the threshold 
is applied only to plaintiffs compensated by no-fault insurance, the inequity 
of granting the defense to uninsured defendants is less obvious. The Florida 
no-fault insurance statute, for example, has been criticized for tieing the 
threshold to the insured status of the defendant and disregarding the status 
of the plaintiff.1®° 
II. Vehicle Damage 

The impact of the “triple option” system on vehicle-damage claims arising 
from Federal-driver activity remains to be considered. As described earlier, 
drivers required to purchase a Personal Injury Potection policy for bodily 
injury must also select one of the three alternatives for vehicle damage under 
the “triple option” system. Damage to the vehicle may be covered by no- 
fault insurance, “tort plus” insurance, or the self-risk alternative of no in- 
surance. The concomitant exemption from tort liability for vehicle damage 
is absolute in amount. Though limited to claims by “triple option” insureds 
and insurers, the exemption applies to both in-State and out-of-State acci- 
dents.’** Thus, the tort exemption would be of substantial benefit to the Fed- 
eral Government if Federal-driver activities were included in the “triple 
option” system. 

The language of the tort exemption is clear on this issue. The statute 
provides: 


Every owner, authorized operator or other person legally responsible for the operation 
of any vehicle to which this section applies, regardless of the coverage option or 
deductible option elected by the policyholder, shall be exempt from all liability every 
property protection insurance policyholder and his insurer might otherwise have been 
entitled to claim, by subrogation or otherwise, for accidental loss of or damage to any 
vehicle to which this section applies. This exemption from liability shall not affect 
tort rights and subrogation rights therein against persons not so exempted.™ 


Since Federal vehicles are not subject to “this section,” 1** which estab- 
lishes compulsory “triple option” insurance, the exemption would not apply 





150. Eight Reparations Plans 27-29. 

151. Mass. Ann. Laws ch. 90, $ 340 (Supp. 1971). See text to notes 69-78 
supra. 

152, Mass. Ann. Laws ch. 90, § 340 (Supp. 1971) (emphasis supplied). 

153. See Mass. ANN. Laws ch. 90, § 2 (1967) ; 5 Mass. Op. Att’y. Gen. 109; Unirornm 
Moror Venicre Accipent Reparations Act § 5, Comment. 
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to claims against the Government generated by the negligence of Federal 
drivers operating Federal vehicles. 

The exemption will still benefit the Government when the Federal em- 
ployee is responsible for the operation of a vehicle which is subject to the 
triple-option system. The Government would be exempt from liability for 
vehicle damage when the Federal driver is operating his own vehicle and, as 
a resident of Massachusetts, has registered his vehicle and made the triple-op- 
tion election as required by the statute. 

The exemption would include, in addition, a smaller number of accidents 
involving an “authorized operator or other person legally responsible for the 
operation” of a vehicle registered in Massachusetts; for example, a Federal 
driver operating another person’s insured vehicle. The statute does not pur- 
port to restrict the tort exemption only to drivers who have insured their own 
vehicles. This “vehicle only” approach seems appropriate in the context of 
liability for vehicle damage. 

Finally, the exemption may be applicable even when the vehicle involved is 
subject to the statute, but the required election of one of the three options 
has not been made. Apparently, one who violates the law by failing to make 
an election is not “punished” by loss of the exemption. The exemption 
language refers to a vehicle “to which this section applies” rather than to a 
vehicle for which an election has been made. In contrast to the PIP system 
for bodily injuries, the loss of the exemption would not be appropriate here 
since one option available under the vehicle-damage system is the choice not 
to insure at all.*** The statute requires a conscious election of this no-insur- 
ance alternative merely to protect the vehicle owner against himself, as is 
indicated by the provision authorizing procedures to ensure a fully informed 
election.155 

In brief, the Government should receive the exemption from vehicle-dam- 
age liability whenever a “Massachusetts” vehicle, but not a Federal vehicle, is 
involved. In general, this is the same impact which the tangible-loss exemp- 
tion of the PIP bodily injury system may have on governmental liability 
under the Tort Claims Act. 


FEDERAL LIABILITY IN FLorIDA, CONNECTICUT, AND NEw JERSEY 


Having traversed the maze of liabilities created by the Massachusetts 
no-fault statute, the Federal driver’s course can be more readily charted 
through the no-fault laws of Florida, Connecticut, and New Jersey. 


I. Florida 


A. Exemption from Bodily Injury Liability—Tangible Losses 
The scope of the exemption from liability for tangible bodily-injury losses 
varies significantly from Massachusetts. As in the Massachusetts system, the 





154. See note 75 supra. 
155. Mass. ANN. Laws ch. 90, § 340 (Supp. 1971). 
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exemption applies to the plaintiff’s claim to the extent that no-fault benefits 
are payable for his injuries; but the exemption is greater in amount because 
the Florida no-fault policy may pay up to $5,000 per person, depending on 
the kind of loss. On the other hand, the Florida tangible-loss exemption does 
not apply at all if the plaintiff satisfies the threshold requirement of the 
intangible-loss exemption.!®6 

In a Federal-vehicle accident, the Government is not entitled to claim the 
tangible-loss exemption in Florida. By its language the entire act does not 
apply to any Federal, State, or local government vehicles.!5’ The statute and 
implementing regulations also exclude most vehicles used primarily for busi- 
ness purposes.!58 Finally, the Government’s liability for Federal-vehicle acci- 
dents is conclusively retained by the clear language of the tort exemption 
itself. The statute obviously requires that the driver be operating a no-fault 
insured vehicle to qualify for the exemption. The exemption provision reads 
in pertinent part: 

Every owner, registrant, operator, or occupant of a motor vehicle with respect to 


which security has been provided as required by [this act], and every person or 
organization legally responsible for his acts or omissions, is hereby exempted. . . .™ 


This language and the business exclusion would probably foreclose any 
possible “discrimination” argument favoring the Government with the ex- 
emption on the ground that the Tort Claims Act waives sovereign immunity 
only if a similarly situated private party would also be liable under State law. 

The Government should receive the exemption, however, in most cases 


involving Federal drivers operating local vehicles insured under the act. The 
statute does contain a broad proviso preserving the tort claim of Florida 
residents “involved in motor vehicle accidents with persons not required to 
provide security.” 1° The proviso conditions the tort exemption on the status 
of the operator as well as the vehicle. Under this “driver-vehicle” approach, 
therefore, the Government could not claim the exemption simply because the 
Federal driver is operating an insured vehicle. The driver must also be one 
of the class of “persons . . . required to provide security.” Clearly, the 
exemption applies if the Federal driver is a resident of Florida operating his 
own registered and insured vehicle. As under the Massachusetts statute, there 
is no legal basis for not treating the Government in such a case as the 
“person or organization legally responsible” in the language quoted above. 
The exemption should also apply if the Federal driver does not own a 
vehicle himself but operates an insured vehicle as a relative residing in the 
household of the named insured. Since no-fault coverage is provided for such 
persons by the named insured’s policy,!®! the purpose of the proviso appears 





156. Fra. Strats. ANN. § 627.736(1), 627.737 (1972). 
157. Id. § 627.734(3). 
158. Id. § 627.732(1) ; Eight Reparations Plans 16, 17. 


159. Fra. Stats. ANN. § 627.737(1) (1972) (emphasis supplied). 
160. Id. § 627.740. 


161. Fra. Stats. ANN. § 627.736(1) (1972). 
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to be satisfied, even though they are not personally required to obtain 
insurance. 

The exemption may not apply, however, if the Federal driver is not a 
resident relative of the named insured. The policy on the vehicle covers 
authorized persons generally, such as “career” pedestrians and 
nonresidents; !®2 but the proviso may have been intended to exclude such 
persons from the exemption, even though they are insured. Unlike named 
insureds and members of their household, they have not made a direct or 
indirect contribution to the no-fault premium fund which replaces tort com- 
pensation. If the proviso does not deny the exemption to these persons, the 
only remaining operators that could be excluded by the proviso but not by 
language of the exemption itself would be unauthorized drivers. In that 
event, the proviso would be a distinct example of linguistic overkill. The 
language of the exemption itself could have explicitly excluded such drivers, 
as does the statutory exemption for vehicle-damage liability.1® 

Conceivably the proviso could operate to deny the exemption to the Gov- 
ernment in accidents involving insured Federal drivers in insured vehicles, 
while protecting the driver himself from personal liability.1** Under this 
view, the Government would not be considered a “person” required to obtain 
insurance under the act. The proviso, however, seems addressed strictly to 
uninsured operators. The persons excluded from the exemption are those 
“involved in motor vehicle accidents” with Florida residents. Defendants, 
such as the Government, whose liability is vicarious do not fit this descrip- 
tion. 

B. Exemption from Bodily Injury Liability—Intangible Losses 

As to defendants, the results under this exemption should parallel those 
under the tangible-loss exemption. The language of the intangible-loss exemp- 
tion duplicates the language quoted above, and the proviso is applicable as 
well.165 Thus, in contrast to Massachusetts, the dual conditions of an insured 
vehicle and insured driver are clearly established as to defendants for both 
exemptions, and the dichotomy between Federal and private vehicles is 
evident. 

As in Massachusetts, there may be some doubt as to whether the threshold 
requirement was intended to apply to plaintiffs who are not entitled to 
no-fault benefits. The Florida language even contains a latent ambiguity 
which lends some support to the constitutional and policy arguments de- 
scribed earlier in the Massachusetts context.!® The statute allows a claim for 
intangible losses “in the event that the [no-fault benefits for medical ex- 
pense] which are payable for such injury . . . or which would be payable 





Id. § 627.736(1), (2) “Career” pedestrians do not own a vehicle or reside in a 
household that does. 

. Id. § 627.738 (4). 
On the advantages of this approach, see text to note 197 infra. 

. Fra. Stats. ANN. § 627.737(2) (1972). 

. See text to notes 104-14 supra. 
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but for any exclusion or deductible authorized by [the act] exceed one 
thousand dollars. . . .” 1®7 This language could be read merely as an attempt 
to describe the kinds of tangible losses which must occur before the plaintiff 
may sue for intangible losses.!® 

On the other hand, the language bars the intangible-loss claim unless the 
benefits which are payable, or which would be payable but for an authorized 
“exclusion or deductible,” exceed $1000. The word “exclusion” arguably 
refers only to statutory exclusions for persons otherwise insured, such as 
those who are injured as a result of their own drunken driving or felonious 
conduct.!®? It would not seem to include those cases where benefits are not 
payable because the injured party is outside the scope of the statutory 
description of no-fault claimants, e.g., persons who are not a named insured, 
member of his household, or operators or occupants of, or pedestrians struck 
by, an insured vehicle.!° If “exclusion” is so construed, the intangible-loss 
restriction does not seem to prescribe any rule at all for cases where benefits 
are not payable to the injured party because he is completely outside the 
no-fault system, e.g., a nonresident operating his own uninsured vehicle. The 
statutory language does not seem to have been intended to apply the thresh- 
old to this class of plaintiffs who are not entitled to no-fault benefits.17 


C. Exemption from Vehicle-Damage Liability 


This exemption, which is one component of a “triple option” system 
similar to Massachusetts, continues the approach of clearly requiring both an 
insured vehicle and an insured driver. It contains the same language used in 


the other Florida exemptions which will grant the exemption to the Govern- 
ment only in accidents involving insured vehicles; and the proviso excluding 





. Fra. Stats. ANN. § 627.737(2) (1972) (emphasis supplied). A claim would also 
be allowed if the plaintiff suffers certain enumerated serious injuries. It has been 
estimated that the threshold will bar claims by 90 percent of the accident victims 
to whom it is applicable. Eight Reparations Plans 28. 

Eight Reparations Plans 27 n.102. 

. Fra. Stats. ANN. § 627.736(2) (“Authorized exclusions”). 
Id. § 627.736(1). 

. The statute allows a beneficiary of free medical care to meet the dollar-amount 
threshold by proving the reasonable value of the care received. This provision was 
apparently included to avoid any possibility that the threshold would automati- 
cally bar such persons—in the event that they are denied no-fault benefits on the 
ground that insureds who receive free medical care do not “incur” expenses 
within the meaning of the insurer’s obligation to pay for “reasonable expenses 
incurred” for medical services. See generally Am. Bankers Inc. Co. v. Black, 466 
S.W.2d 616 (Tex. Civ. App. 1971) ; Rubin v. Empire Mut. Ins. Co., 25 N.Y.2d 426, 
255 N.E.2d 154 (1969) ; and authorities cited therein. But cf. Fra. Stats. ANN. § 
627.736(4) (1972). This provision does not seem to offer any clues for resolving 
the question discussed in the text. Cf. Conn. Gen. Stats. ANN., P.A. 273, § 5 
(Sess. Law Supp. No. 4, 1972). 
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uninsured drivers from the exemption also applies.!’2 By limiting the exemp- 
tion to defendants’ vehicles “with respect to which security has been pro- 
vided as required by” the act,'"* the legislature contradicted its earlier decla- 
ration in the statute that an “owner . . . is not required to maintain security 
with respect to property damage to his motor vehicle.” 1"4 Nevertheless, 
defendants with uninsured vehicles should be subject to suit, given the lan- 
guage of the tort exemption.!75 

The benefit to the Government of the tort exemption is limited in other 
respects as well. As compared to the “triple option” system in Massachusetts, 
the Florida statute provides a much less comprehensive tort exemption. Un- 
like the Massachusetts exemption, the Florida exemption does not apply to 
out-of-State accidents, damage to parked vehicles, “willful and wanton 
misconduct,” 176 and accidents in which losses exceed $550.17" 


II. Connecticut 


Unlike the Massachusetts and Florida statutes, the new Connecticut law 
clearly ties the tort exemption solely to the insured status of the vehicle. The 
language of the tort exemption borrows from the Florida statute without 
carrying over the Florida proviso which attempts to further restrict the 
exemption to insured defendants.!* Thus, the Government will not be enti- 
tled to the exemption in Federal-vehicle accidents'”® but should be able to 
claim successfully the exemption when the Federal driver operates an insured 
private passenger vehicle,!®° whether or not the Federal driver has purchased 
his own no-fault policy. 

The quantum benefit to the Government from the Connecticut tort exemp- 
tion is likely to vary significantly from the exemptions previously considered. 
Connecticut provides one tort exemption for all bodily injury liability ;!*! 
tort claims for both tangible and intangible losses are subject to the same 
threshold requirement.1®2 Thus, if the threshold is met, the Government will 
be subject to suit even for losses for which the plaintiff receives no-fault 





Fra. Stats. ANN. § 627.738 (4), 627.740 (1972). 
Id. § 627.738(4) (emphasis supplied). 

. Id. § 627.738(1) (emphasis supplied). 

. See Eight Reparations Plans 25. 

. Fra. Stats. Ann. § 627.738(4) (1972). 
If the damages exceed $550 and the plaintiff has purchased no-fault vehicle-dam- 
age insurance, his insurer’s subrogation claim and his direct claim against the 
tortfeasor for any deductible are brought by his insurer against the tortfeasor’s 
insurer and, failing agreement, are resolved by arbitration. Jd. § 627.738(5). 
Conn. Gen. Stats. ANnN., P.A. 273, § 5 (Sess. Law Supp. No. 4, 1972). 
Compare id. § 4 (insurance on vehicle furnished by employer is primary) with § 
3 (named insured ordinarily claims on his own policy). 

. Insurance is required only on certain private passenger vehicles. Jd. §§ 1(g), 
2(a). 
Vehicle damage is not included at all in the Connecticut no-fault system. 
Id. $ 5 ($400 medical expense or enumerated serious injury). 
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benefits.’** The Florida exemption is similar in this respect, but the thresh- 
old is much higher than in Connecticut. 

Furthermore, in contrast to the intangible-loss exemption in Massachusetts 
and Florida, the Connecticut exemption clearly restricts only those plaintiffs 
who are entitled to no-fault benefits or who own vehicles for which insurance 
is required.18 

On the other hand, the geographical scope of the tort exemption is 
broader. It is not limited to in-State accidents, and the law greatly expands 
the insured, and therefore “exempt,” class of vehicles by requiring insurance 
even on transient vehicles. Beyond compulsory insurance for “Connecticut” 
vehicles, the statute requires no-fault and liability insurance on all out-of- 
State vehicles for accidents occurring in Connecticut.!®° Assuming compli- 
ance with this requirement,1®* the Government will be able to claim the tort 
exemption for private passenger vehicle accidents in Connecticut as a matter 
of course. If the Federal driver fails to so insure his out-of-State vehicle, the 
exemption will probably be lost. The statute imposes personal liability for the 
payment of no-fault benefits on owners of such uninsured vehicles.!®’ This 
personal liability as a no-fault insurer may convert the out-of-State vehicle 
into an insured vehicle for purposes of the exemption.18* The Government 
Driver’s Law, however, would probably void this liability as applied to 
Federal drivers since it declares that the claim against the Government under 
the Tort Claims Act is the exclusive remedy for the “in-scope” negligence of 
the Federal driver.189 


III. New Jersey 


As in the Connecticut statute, the New Jersey tort exemption applies a 
single threshold approach to tort claims for both tangible and intangible 
damages for bodily injury, restricts only those plaintiffs entitled to no-fault 





. It seems unlikely that the single threshold will adversely affect plaintiffs; a 
plaintiff whose injuries exceed the no-fault benefits limit ($5,000 medical expense 
and wage loss) should be able to meet the threshold criteria. Injuries causing 
high wage losses should usually involve over $400 in medical expenses or one of 
the injuries which automatically satisfy the threshold, e.g., “permanent injury.” 
See note 62 supra. 

. Conn. Gen. Stats. ANN., P.A. 273, § 5(b) (Sess. Law Supp. No. 4, 
1972). The threshold does specifically apply to persons excluded from no-fault 
benefits by reason of the authorized exclusions covering converters of vehicles and 
intentional wrongdoers. Jd. § 13, 14. 

. Id. § 9(b). 

. Cf. Untrorm Motor VEHICLE AccIpeNT REPARATIONS ACT § 9, 

. Conn. Gen. Stats. Ann. P.A. 273, § 9(e) (Sess. Law Supp. No. 4, 
1972). Very few persons, however, would actually claim against the driver. See id. 
§ 3(d). 

. See id. Cf. Fra. Stats. ANN. § 627.733(4) (1972). 

. See text to note 100 supra. 
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benefits—and applies only to private passenger vehicles.” In all other perti- 
nent respects, the New Jersey tort exemption copies the Massachusetts lan- 
guage, including the major ambiguity as to whether the exemption depends 
on an insured driver or vehicle or both. Thus, assuming the plaintiff is 
entitled to no-fault benefits, the Government seems assured of the tort exemp- 
tion when the Federal driver is operating his own insured private passenger 
vehicle. Beyond that, the prospects for the tort exemption are as uncertain as 
under the Massachusetts law. 

The arguments considered above in connection with Federal-vehicle acci- 
dents in Massachusetts are relevant here as well.!9%! The New Jersey statute 
does add an additional factor by its restrictive definition of the term “auto- 
mobile.” The statute as a whole, including the tort exemption, applies only to 
such vehicles, and it is difficult to determine whether the statutory definition 
of “automobile” excludes all Government-owned vehicles.!9 The same term 
is used in describing the kinds of vehicles subject to the compulsory-insur- 
ance requirement, from which it could be expected that vehicles owned by 
the Federal Government would be excluded. The use of the term “automo- 
bile” in this provision does not necessarily indicate, however, that the term 
“automobile” was intended to exclude Federal vehicles. Other language in 


the compulsory-insurance provision could as readily be construed to exclude 
Federal vehicles.1% 





190. N.J. Stats. ANN. ch. 70, § 2, 3, 8 (Sess. Law Supp. No. 2, 1972). 

191. See text to notes 120-46 supra. Read literally, the New Jersey statute allows an 
insurer’s subrogation claim to be brought only against another insurer—not 
against a nonexempt defendant. N.J. Stats. ANN. ch. 70, § 9 (Sess. Law Supp. 
No. 2, 1972). A court construing this provision will have to “rewrite” the statute 
to avoid this indefensible result. 

The definition does not explain whether “private passenger automobile” was 
meant to exclude business vehicles, business and government vehicles, certain 
types of vehicles (e.g., trucks and buses), or a combination of these possibilities. 
A government-owned truck is probably excluded, but a government-owned station 
wagon may not be. See Miller v. Farmers Mut. Auto. Ins. Co., 179 Kan. 50, 292 
P.2d 711 (1956). The statute reads: “Automobile means a private passenger 
automobile of a private passenger or station wagon type that is . . . neither used 
as a public or livery conveyance for passengers nor rented to others without a 
driver; and a motor vehicle with a pick-up body, a delivery sedan or a panel 
truck owned by an individual, or by a husband and wife who are residents of the 
same household, not customarily used in the occupation, profession or business of 
the insured other than farming or ranching. An automobile owned by a farm or 
family copartnership or corporation which is principally garaged on a farm or 
ranch and otherwise meets the definitions contained in this section, shall be 
considered a private passenger automobile owned by two or more relatives 
resident in the same household.” N.J. Stats. ANN. ch. 70, § 2 (Sess. Law Supp. 
No. 2, 1972). 

. “Every owner or registered owner of an automobile registered or principally 
garaged in this state shall maintain” insurance. N.J. Stats. ANN. ch. 70, § 3 
(Sess. Law Supp. No. 2, 1972) (emphasis supplied). 
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Tue Unirorm Act: THE GOVERNMENT Pays Its own Way 


From the viewpoint of statute drafting and policy making, the first four 
State no-fault laws to encounter the Federal-driver problem—in Massachu- 
setts, Florida, Connecticut, and New Jersey—are likely to enjoy only quali- 
fied success. The Florida and Connecticut statutes can at least be commended 
for their relative clarity. Notwithstanding this virtue, however, and whatever 
the results of future litigation, these four existing statutes clearly leave no 
room for what may be the most equitable resolution of the liabilities of the 
Federal driver and the Government under no-fault insurance. 

The Federal Government is not protected by the Florida and Connecticut 
tort exemption in accidents involving Federal vehicles, and the same result 
may be reached under the ambiguous language of the Massachusetts and 
New Jersey exemption from bodily injury liability. This treatment of Feder- 
al-vehicle accidents is desirable only to the extent that the Federal Govern- 
ment’s interest is excluded from the exemption. Because the Government does 
not contribute to the substitute no-fault compensation system by insuring 
Federal vehicles, it has no fair claim to the exemption from tort liability. 

On the other hand, the resident driver, whether a Government employee or 
not, is required to register and insure his own personal vehicle and pay 
premiums for a no-fault policy which covers his use of uninsured vehicles. 
Having contributed to the no-fault system for this “other vehicle” coverage, 
fairness demands that he receive both of the major benefits of that system: 
no-fault benefits and the corresponding protection of the tort exemption from 
liability to others. Yet, in the process of excluding the Federal Government 
from the exemption in Federal-vehicle accidents, these existing statutes would 
also retain the tort liability of the resident driver. This wholesale exclusion is 
the unavoidable consequence of excluding operators of uninsured vehicles 
from the scope of the tort exemption.!® This inequity does not burden the 
Federal resident driver, who is exempted from tort liability by the Driver’s 
Law; but all drivers of uninsured vehicles are excluded along with Federal 
drivers of Federal vehicles: 

The newly issued Uniform Motor Vehicle Accident Reparations Act avoids 
the inflexible alternatives of either excluding or including both the insured 
resident and the Federal Government. The Uniform Act tailors the tort 
exemption to include an insured driver within its protection, \./\ile excluding 
the owner of an uninsured vehicle. The pertinent exception to the general 
abolition of tort liability reads: 





194. The Florida statute also has an explicit provision excluding government vehicles 
from the operation of the statute. See text to note 157 supra. 
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Tort liability with respect to accidents occurring in this State ... is abolished 
except as to: (1) liability of the owner of a motor vehicle involved in an accident if 
security covering the vehicle was not provided at the time of the accident... .™ 


As explained in the drafters’ comment on this section, the owners of 
uninsured vehicles are not protected by the tort exemption because “such 
persons have not contributed to the payment of basic reparation benefits 
which are intended to replace much of existing tort liability.” Since the 
Uniform Act requires insurance on vehicles owned by private businesses and 
the State and local governments,!® this exclusion for owners of uninsured 
vehicles is a direct response to the Federal-driver problem. In a State which 
adopts the Uniform Act, the Government will continue to be liable, in accord- 
ance with the language of the FTCA, for the “negligent or wrongful act” of a 
Federal driver of a Federal vehicle “under circumstances where the United 
States, if a private person, would be liable,” i.e., as an owner of an uninsured 
vehicle negligently operated by an agent.197 

The drafters’ comment does not consider the liability of the Federal Gov- 
ernment when the Federal driver is operating an insured, non-Federal vehi- 
cle. The language of the tort exemption, however, clearly does not exclude 
the Federal Government in this instance. The policy of the Uniform Act is 
also satisfied. The involved vehicle is insured, and the Government simply 
occupies the same position as an exempt private employer whose driver uses 
his personal vehicle for business purposes.1% 

The Uniform Act completes its treatment of the Federal-driver problem by 


allowing the Federal Government to participate in the no-fault insurance 
system and thus secure the tort exemption. The drafters’ comment continues: 


For example, the State is not empowered to require that the United States govern- 
ment post security for the payment of basic reparation benefits. ... Under the 
provisions on security covering the vehicle (Section 7), the United States government 
may elect to provide security for its vehicles. If the United States provides security, it 
would be exempt from tort liability.” 





Untrorm Motor Venicte Accent Reparations Act § 5(a) (1). 

. Id. § 7(a), (c). Insurance on vehicles owned by governments outside the enacting 
State is optional. Id. § 7(b). 

. A “negligent or wrongful act” by a Federal employee is a necessary predicate of 
liability under the Tort Claims Act. See Laird v. Nelms, 406 U.S. 797 (1972). The 
Uniform Act is not inconsistent with this requirement, even though the liability of 
the driver is abolished. Though employers who own uninsured vehicles are not 
exempied by the Uniform Act, their prior liability in tort is not enlarged. 
Untrorm Motor Venicte Accent Reparations Act § 5, Comment. Their 
liability is still conditioned on the negligence of the servant. Cf. Koontz v. Messer, 
320 Pa. 487, 181A. 792, 794 (1935) (employer still liable for negligence of 
employee though employee personally immune from liability). Similarly, in an 
action under the Tort Claims Act, the plaintiff must still prove that the Federal 
driver failed to exercise due care. Cf. United States v. Hull, 195 F.2d 64, 68 (1st 
Cir, 1952) ; McSwain v. United States, 291 F. Supp. 386, 388 (E.D. Pa. 1968). 

See text to notes 85-92 supra. 
. Unirorm Motor Veuicre Accwent Reparations Act § 5, Comment. Under 
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Providing the Government with an option to insure and gain the tort 
exemption for Federal-vehicle accidents allows the Government to participate 
in the system on the same basis as any other legal entity responsible for 
motor vehicle accidents. If the Government complies with the insurance 
requirements of the Uniform Act, its liability under the Tort Claims Act will 
not turn on whether the Federal employee used his own vehicle or a Govern- 
ment vehicle while going about his employer’s business. 


CoNCLUSION 


Assuming that the Uniform Act receives favorable attention in State legis- 
latures, the problem of the Federal driver under no-fault insurance will 
subside. If the strong no-fault character of the Uniform Act is politically 
unacceptable, the State legislatures may still find it convenient to borrow its 
desirable technical features, such as the Federal-driver solution, while ignor- 
ing its large-scale substitution of no-fault compensation for recovery in 
tort.2° Tf, on the other hand, the Federal-driver provisions of the Uniform 
Act are mislaid somewhere in the legislative processes,2®! the inequity and 
confusion which now exist under the present statutes will continue—until a 
comprehensive Federal reform to coordinate no-fault compensation on a 
national scale is forthcoming. 





the act, a government may insure its vehicles by procuring an insurance 
policy, by qualifying as a self-insurer, or “by lawfully obligating itself to pay 
basic reparation benefits in accordance with this Act.” Id. § 7. 

200. See id. §§ 1(a) (2), 5. 

201. For example, the recent Michigan statute is a comprehensive no-fault plan which 
resembles the Uniform Act but uses a “vehicle only” approach to the tort 
exemption. Mich. S.B. 782 (approved Oct. 31, 1972). 





Can the POW Convention be Enforced? 


Commander James D. Gass, JAGC, USN* 


Although the 1949 Geneva Convention Relative to the 
Treatment of Prisoners of War has received wide support in the 
world community, the Convention still has no effective means of 
enforcement because enforcement is primarily dependent on the 
willingness of the captor to comply with the Convention. After 
evaluating the Convention’s potential for enforcement, Com- 
mander Gass concludes that the Convention can be enforced and 
proposes a plan for identifying violations and determining 
sanctions. 


. .. [T]he custom has been introduced among Christians that prisoners of war 
are not to be made slaves by mancipium, although they may justly be detained 
until they are sufficiently punished or redeemed by a ransom . . . But since this 
privilege was introduced for the benefit of the faithful, it is not always extended 
to the apostates.* 


INTRODUCTION 


ONE MAY justly hope that the rules of warfare governing the 
treatment of prisoners of war have become more civilized since Francisco 
Suarez made the foregoing observation in the early 1600’s. Certainly, the 
Geneva Convention of 1949 Relative to the Treatment of Prisoners of War? 
recognizes that, once a combatant has become militarily ineffective following 
his capture, he should be treated in a humane manner and returned to his 
own country at the conclusion of hostilities or earlier in some specified 
instances.’ This formulation of rules for the administration and treatment of 
prisoners of war places great emphasis on the health and well-being of these 
human beings and specifically forbids killing or otherwise harming them.‘ 





* Commander Gass is currently serving in the International Law Division, Office of 
the Judge Advocate General. He received his B.S. degree from Union University in 
1957, the J.D. degree from Vanderbilt University in 1965, and the LL.M. degree from 
George Washington University in 1972. He is a member of the Tennessee bar. 


1. F. Suarez, The Three Theological Virtues: On Charity (2 Ciassics Or INTERNA- 
TIONAL Law) 844 (1944). 

2. Hereinafter POW Convention. 

3. J. Picret, THe Geneva Conventions oF Avucust 12, 1949, ComMMENTARY, 
Geneva ConveNTION RELATIVE TO THE TREATMENT OF Prisoners OF War 541 
(1960). 

4. 1949 Geneva Convention Relative to the Treatment of Prisoners of War, opened 
for signature August 12, 1949, (1955) 6 U.S.T. 3316, T.LA.S. No. 3364, 75 
U.N.T.S. 135. 
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Despite the apparent strides made to humanize this aspect of warfare during 
the past three-hundred-odd years, prisoners of war are still mistreated by 
their captors. Since World War II, American troops have, on two occasions, 
been directly involved in combat against Communist forces. In Korea, Amer- 
ican prisoners of war were grossly abused in violation of the POW 
Convention.® The North Vietnamese, too, have demonstrated a callous disre- 
gard for the humanitarian provisions of the POW Convention and even use 
prisoners of war as political and propaganda tools.® It is also interesting to 
note that, during the Second World War, Russia refused to comply with the 
1929 POW Convention as it concerned German prisoners.’ 

As illustrated in the instances just noted, the mistreatment of prisoners of 
war has been a national policy in at least three major wars over the past 
thirty years. How, one may ask, is such a policy possible when the POW 
convention deals directly with this matter? The answer lies in the absence of 
any real means of enforcement (sanctions). This article will explore the 
reasons for the ineffectiveness of the POW Convention and suggest a system 
of sanctions calculated to enforce that Convention. 

The POW Convention sets forth in treaty form rules of customary interna- 
tional law concerning the treatment of prisoners of war. Like most rules 
governing warfare, its emphasis is on humanitarian principles.® The applica- 
tion of humanitarian principles to warfare is a widely accepted goal of most 
States as evidenced by the repeated resolutions of the United Nations General 
Assembly in this area? and the efforts of the U.N. to find a means of 
enforcing the POW and other Geneva Conventions.’ It is ironic that, with so 


many States asserting their support for humane treatment of prisoners of war 
and with efforts being made to afford at least some basic human rights to a 
broad spectrum of the world’s population, as indicated by the European 





. CoMM. OF THE JupicIaARY, 92d Cong., 2d sess, COMMUNIST TREATMENT OF 
Prisoners OF War, A HistoricaL SURVEY PREPARED FOR THE SUBCOMMITTEE TO 
INVESTIGATE THE ADMINISTRATION OF THE INTERNAL SecuriTy Laws OF THE 
Como. ON THE Jupictary, U. S. Senate (Comm. Print 1972). 

. Id. 12-13, 20-23. 

. A. Davin, German Rute 1n Russia 1941-1945 A Strupy or Occupation Pott- 
cies 420 (1957). “The official Soviet position, that any soldier who fell into enemy 
hands was ipso facto a traitor and deserved no protection from his government, 
made its contribution to the mistreatment of prisoners in the Reich. This was the 
line taken by Moscow when the International Red Cross made overtures during 
the war with the aim at reaching an understanding with Axis powers regarding 
captives.” 

Lauterpacht, The Limits of the Operation of the Law of War, 30 Brit. Y. B. 
Inr’t L. 203, 214 (1953). 

. G. A. Res. 2674, 2676 & 2677, 25 U. N. GAOR Supp. 28, at 75-78, U. N. Doc. 
A/8028 (1970); G. A. Res. 2675, 25 U. N. GOAR Supp. 28, at 76, U. N. Doc. 
A/8028 (1970). 

. Final Act of the Int’l] Conf. on Human Rights, May 13, 1968, GOAR A/Conf. 
32/41. 
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Convention on Human Rights and Fundamental Freedoms"! and the Ameri- 
can Convention on Human Rights,!? the POW Convention still has no effec- 
tive means of enforcement. 


CurRRENT ENFORCEMENT OF THE POW CONVENTION 


The crucial weakness of the POW Convention, is that, except for a general 
obligation for each State to “respect and to ensure respect” for the Conven- 
tion,!? it makes no provision for enforcement other than through legislation 
within each State. Each State is obliged to enact legislation to punish “grave 
breaches” of the Convention,’* and each State may, but is not required to, 
provide for extradition of those accused of violating the Convention.!> Such 
obligations are meaningless, however, when the State concerned violates the 
Convention as a matter of national policy. When this occurs, the State whose 
nationals are the victims of the violations is left to its own resources under 
international law. These measures are limited to an effort to influence world 
opinion against the offender, diplomatic protest and demand for punishment 
of the responsible individuals, demand for compensation, reprisals, and trial 
and punishment of captured individuals responsible for war crimes.'¢ 

Unfortunately, the foregoing measures have proven inadequate for a num- 
ber of reasons. A State which fancies its national interests as being advanced 
more by its violations than hurt by adverse world opinion will continue its 
violations despite world opinion. Hence, North Vietnam has ignored condem- 
nation of its violations of the POW Convention.!7 Diplomatic protests and 
demands for punishment are ineffectual for the same reason. Demands for 
compensation, even though there is provision for such demands in the 1907 
Hague Convention on Land War,!® will likewise be met with disdain in the 
absence of some authority to adjudge damages and assure payment. 

Reprisals are generally defined as otherwise illegal means of warfare 
which may lawfully be used to compel a State to comply with rules of 





. Convention on Human Rights and Fundamental Freedoms, 1950 Europ. T. S. 213 
U.N.T.S. 221. 

A. Dex Russo, INTERNATIONAL PROTECTION OF HumaN Ricuts 239 (1971). 

. Supra note 4, art. 1. 

Supra note 4, arts. 129 & 130. 

Ye 

. 2 L. Oppennemm, InTerNaTionAL Law 557-558 (6th rev. ed., H. Lauterpacht ed. 
1944); U.S. Der’r oF THE ARMY, THE Law or LAND Warrare § 495 (1956) ; 
Der’r oF Navy, Law or Navat WarFare, NWIP 10-2 § 300 (1955); 
M. GreenspAN, THE Mopern Law or LaNp Warrare 405 (1959). 
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warfare it is currently violating.’ They may not be used until all other 
means of compelling compliance have been exhausted and are, therefore, the 
last resort to induce adherence to the rules in question.2° In addition, there 
are restrictions on how much force may be used,” the targets against which 
this force may be directed,22 and a requirement that the reprisals cease as 
soon as the offender halts his illegal conduct.2* In brief, reprisals are other- 
wise illegal means of warfare directed against the enemy’s military forces, its 
civilian population in nonoccupied territories, or both. A frequent problem 
in executing reprisals is that the State which has been the object of illegal 
conduct either does not have the force for or means of delivering reprisal 
measures, or it does not deliver them for fear the other side will resort to 
similar means of warfare. Reprisals have therefore not been an effective 
means for enforcing humanitarian principles. 

Another means of requiring compliance is the trial of individuals accused 
of war crimes. This is the one positive measure for enforcement included in 
the Convention. Under the applicable articles,24 each High Contracting Party 
has an obligation to enact penal legislation for the punishment of those 
committing “grave breaches” of the Convention.*® Additionally, each High 
Contracting Party has a duty to search for such offenders and try them or 
deliver them to another High Contracting Party. One defect in this system is 
the absence of any obligation to enact extradition legislation.2* Another 
defect, based on practicality rather than legal rationale, is that States are 
loathe to try war criminals while the opposing side holds its nationals as 
prisoners, for fear of retaliation by the other State against the prisoners it 
holds.2” War-crimes trials are therefore likely to occur only where there is a 
decisive victory by one side over the other.2® Even then, the experience in the 
Nuremberg Trials demonstrated how unpalatable the trial of war criminals 
by the victors is even where great care is taken to assure a fair hearing.?® 
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Although the trial of war criminals by a victorious State has been justified 
on the basis that it poses a substantial deterrent,®° one may question whether 
the possibility of being tried as a war criminal really acts as a deterrent to 
national leaders when they believe their interests will best be served by 
violating the Convention. It has been suggested that the kind of individual 
who strives for great power is not deterred by such a threat, since his 
ambitions ordinarily outweigh concern for his safety.*! Indeed, the deterrent 
effect of war-crimes trials seems highly questionable when one considers that 
the North Koreans and Chinese Communists grossly violated the Convention 
almost on the heels of the Nuremberg Trials,*? and there were no trials for 
these violations. Nor did the possibility of such trials inhibit the North 
Vietnamese in their treatment of American prisoners of war.*4 It may be 
surmised that the trials of individuals as war criminals can be an effective 
deterrent only when the State polices its own nationals. Such measures then 
become nonexistent when the State has adopted a national policy requiring 
that the Convention in question be violated. While war-crimes trials may 
serve in a few instances to punish individuals for their crimes, they do not 
serve to prevent such crimes unless the State punishes its own nationals as a 
matter of policy. There is therefore no effective means to compel a State to 
comply with the Convention, largely because such means require that some 
authority have reserve power resources which can be brought to bear. When 
two States are at war, neither State generally has such reserve resources at its 
disposal or at least resources which it is willing to use.®® 

The recent experience in Vietnam and the earlier experience in Korea have 


illustrated the futility of trusting that individual belligerents will be capable 
of enforcing the provisions of the POW Convention. A logical alternative to 
the present arrangement is the development of a system which does not rely 
on belligerents as the sole enforcement authorities. Such a system should, 
ideally, consist of an independent authority to evaluate facts and determine if 
the Convention has been violated, an agency to investigate complaints, and a 
means to exert sufficient force to require that a State comply with the 
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provisions of the Convention.** The elements necessary to produce this sys- 
tem are available in the current world order. The question is, do enough 
States really want the Convention enforced? 


Way STATEs po NoT COMPLY WITH THE CONVENTION 


During World War II, Russia refused to apply the 1929 POW Convention 
to German prisoners of war. The Russian position was that “. . . any soldier 
who fell into enemy hands was ipso facto a traitor and deserved no protec- 
tion from his government.” *7 This position was maintained throughout the 
war despite its contribution to the death of untold thousands of Russian 
prisoners of war held by the Germans.** Since Germany did in general 
comply with the POW Convention respecting American prisoners of war, it 
would appear that Germany applied the Convention on a reciprocal basis. 
Why would Russia not apply the Convention? It may have been reasoned 
that, by inviting Germany to mistreat the Russians it captured, Russia dis- 
couraged its own soldiers from surrendering. This objective of preserving its 
armies in the field was then given priority over the lives of those Russian 
soldiers who had been captured. 

In the Vietnamese conflict, North Vietnam has maintained that, since war 
has not been declared, the POW Convention is not applicable, and it has 
therefore refused to comply with the Convention.*® For a country that exe- 
cuted some fifty thousand of its own citizens, at times on an almost indis- 
criminate basis in the implementation of a land-reform program," the viola- 


tion of the Convention in respect to a few hundred American prisoners of 
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war is of no great moment, provided there is some objective to be gained. 
The prolonged confinement of Americans in substandard conditions in North 
Vietnam created an emotional element in the United States which united 
numerous groups of diverse interests in demanding that whatever steps 
necessary, including withdrawal of all support for South Vietnam should be 
taken to obtain their release. The North Vietnamese then hoped for internal 
political pressure to curtail, and eventually to terminate, the United States 
active support for South Vietnam.** This is the only rational construction 
which can be attributed to the statement of the North Vietnamese delegate in 
Paris who instructed the wives of Americans captured and missing in action 
to “go back to the United States and participate in some of the anti-war 
demonstrations and some of the activities that would bring pressure on the 
administration.” 4 

The treatment of American prisoners of war by the North Vietnamese 
parallels that accorded American prisoners of war by the North Koreans and 
Chinese.** British prisoners of war held by the North Koreans and Chinese 
experienced similar treatment.“ The British in particular during the Korean 
conflict were treated to a parade of Communist sympathizers visiting the 
prisoner-of-war camps and returning with glowing reports of how well the 
British were being treated.*® This of course is the same routine which the 
United States experienced in Vietnam. 

These examples illustrate the manner in which a ruthless belligerent may 
use its own unlawful act to further its national interest. Unless some effective 
means of enforcement is found, those free nations which find themselves at 
war with Communists or Communist-controlled forces may continue to expect 
their captured military members to be physically abused and used as political 
hostages and propaganda tools. The Communists have an interesting ration- 
ale for this policy of violating the POW Convention which is evident in both 
Korea and Vietnam. The first step in this rationale is the assertion that all 
activity in opposition to a non-Communist power is of an international 
character.‘* This brings Communist guerrillas within the protection of the 
POW Convention.‘ At the same time, action by any other group is labeled as 
“aggressive” or “unjust.” 48 By maintaining that only wars of national liber- 
ation and defensive wars are “just” wars,*® as is military action to compel 
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continued membership in the Communist bloc,®° the Communists assert that 
all other military action constitutes war crimes,®! and the rules governing 
prisoners of war cannot be extended to persons engaged in war crimes.®? In 
short, any action which opposes an attempted armed conquest of a State by 
Communist forces or Communist-controlled forces is labeled as aggression 
and condemned as illegal. Hence, persons opposing the Communists are war 
criminals, and the POW Convention is not applicable to them.®* Such an 
approach entirely ignores the humanitarian principles of the POW 
Convention.54 When combined with the Communist concept that persons who 
surrender are traitors, which was evidenced by the Russians in World War 
II55 and the North Vietnamese in the Vietnam War,® the application of the 
Convention is destroyed, except as the so-called “aggressor” forces unilater- 
ally elect to apply it. 

It will be no mean task to gain the active cooperation of States which 
follow the above philosophy in any proposal to enforce the POW Convention. 
Yet, the weight of world opinion is moving toward a broad realization of 
human rights. The various human-rights conventions, the U. N. Declaration 
of Human Rights,®’ various U. N. General Assembly resolutions and the 
rights set out in the constitutions of many developing States,®® all serve to 
highlight a new worldwide awareness of human rights. Such rights are 
typified by the POW Convention. Hence, the pressure of world opinion might 
be sufficient to overcome objections by some States to a workable system for 
enforcing the Convention. Certainly, it is not possible to determine whether a 
particular system would be acceptable to a sufficient number of States until 


they are at least given an opportunity to comment on the particular proposal. 


SETTING UP A SANCTIONING PROCESS 


Mindful of the foregoing problems and the requisites of effective sanction- 
ing machinery, the following proposal is offered as one possible means for 
enforcing the POW Convention. In any effective system of sanctions, there 
must be some authority (a decision maker) to decide what the facts are and 
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the juridical effect of those facts. In the present world order, there seem to be 
several possibilities for a decision maker. There are of course the individual 
States—parties to the conflict, the International Committee of the Red Cross, 
various regional organizations, the U. N. Security Council or General Assem- 
bly, and the International Court of Justice. 


Parties to the Conflict 


-- Experience has shown that States and other entities involved either directly 
or indirectly in an armed conflict are not competent to make an objective 
determination concerning the application of humanitarian principles. Indi- 
vidual State interest, which consistently overrides humanitarian values, dis- 
qualifies individual States as arbitrators of their own disputes. Still, there 
has been an increasing realization among the community of States that 
international cooperation is necessary in many fields. Commercial arrange- 
ments frequently involve international cooperation among States with com- 
mon economic interests. The growth of international organizations in areas 
other than commercial activity has begun to reflect a shift from the individu- 
al-sovereignty concept.5® There has even been one notable concerted effort by 
most States to impose nonmilitary sanctions against a State alleged to be 
violating basic human rights within its own borders.® Each of these situa- 
tions reflects a growing tendency to rely more on multi-State action rather 
than individual State determinations and provides evidence of a possible 
willingness for the collective world community to accept, and the individual 
States to surrender, limited responsibility for making decisions in some 
areas. 


International Committee of the Red Cross 


The International Red Cross has long been the leading international body 
in administering the provisions of the POW Convention. The International 
Red Cross has commented on the need for an objective decision maker, and 
the impracticality of creating a new international body for this job. At the 
same time, it has stated that it did not desire to assume a role as fact-finder.™ 
The reluctance of the International Red Cross to be involved as a fact finder 
is consistent with its reputation as an impartial humanitarian organization. 
To cast itself in the role of making findings for and against certain States 
would subject the organization to charges of bias by States or organizations 
displeased with its decisions and reduce the present level of respect for its 
impartiality as a humanitarian organization—and consequently its effective- 
ness. 
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Regional or Ad Hoc State Organizations 


The role of regional organizations has recently been considered in relation 
to their possible role in enforcing the Geneva Conventions. While most States 
favored some role for these organizations, a large minority opposed any such 
role because of the lack of objectivity of regional organizations, reflecting the 
belief that national interests would dictate a State’s actions.** At the same 
time, collective action by States acting as decision makers was considered 
and determined to be impractical for much the same reason.® Such an 
arrangement would therefore not be acceptable to many States and would 
leave the enforcement provisions generally as they now are in article 1 of the 
Convention. 


United Nations Security Council and General Assembly 


The United Nations was founded partially with the idea that it would 
perform humanitarian duties. Although matters “essentially within the do- 
mestic jurisdiction” of a State were excluded from matters the United Na- 
tions was empowered to handle,*° sufficient power was theoretically awarded 
to the United Nations Organizations, specifically to the Security Council, to 
enforce Security Council rulings on which the members agreed. In fact, the 
United Nations through the Security Council has been equipped with all the 
tools required of a sanctioning process, including the investigatory power to 
ferret out facts on which it could act.*? Although provided with the machinery 
needed to operate as a peacekeeping organization, past experience has demon- 
strated the Security Council’s ineffectiveness on any matter of real conse- 
quence. The five permanent members of the Security Council are also the 
leaders of blocs of nations whose national interests are invariably at stake in 
any armed conflict.®* Any one of these five States can veto any matter of sub- 
stance before the Council and thus paralyze the United Nations peacekeeping 
function.® Although it has been convincingly argued that a requirement of 
unanimity among the great powers must be met before any action of conse- 
quence be taken,” this argument has been rebutted.” It is unlikely that a 
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major power would either abstain or refuse to attend when an important 
issue is before the Council, and, in practice, it is only the most unusual 
situation where the veto will not be effective. 

Although no State holds a veto power in the U. N. General Assembly, 
nearly half the States responding to queries before the 1972 Conference on 
the Geneva Conventions indicated they would oppose the establishment of a 
permanent supervisory body within the United Nations, since the United 
Nations might become directly involved in the conflict.”? Certainly, the Great 
Powers would never consent to the Security Council being made subordinate 
to the General Assembly, as has been suggested by some writers,” if for no 
other reason than that the General Assembly, where each State regardless of 
how large or small has one vote, is not representative of the peoples of the 
world on a basis of either power or population.”* 

A predominant role by the United Nations General Assembly or the Secu- 
rity Council in a sanctioning process for the POW Convention, therefore, 
would not be likely, or even desirable, because the conflicting interests of the 
major powers would assure that either no decision was reached—or that any 
decision reached would be based on political rather than juridical considera- 
tions.”5 


International Court of Justice 


Although neither the United Nations Security Council nor the General 
Assembly would be acceptable as a decision maker because of their political 
makeup, there is one organ of the United Nations equipped to make juridical 
determinations on such matters as treaty interpretation and treaty violations. 
The International Court of Justice is an existing organization with experi- 
ence in international affairs. All members of the United Nations are parties 
to the Statute of the Court,”* and though many States have acceded to the 
jurisdiction of the court with reservations, nearly every State’s accession is 
broad enough to cover the interpretation of treaties such as the POW Con- 
vention. The statute for the International Court of Justice limits its jurisdic- 
tion to States with no provision for other entities such as guerrilla 
organizations.” On the other hand, the jurisdiction does extend to cases 
which are referred to it by parties to the statute or which are referred to it 
pursuant to “treaties and conventions in force.” 78 
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Despite the reluctance of the Communist States to broaden the powers of 
the court by asserting that the United States desires to use the court as a 
means of perpetrating its control over world affairs,”® most States strongly 
support a-role for the United Nations in enforcement of the Convention.*® It 
is submitted that, in view of the limited objectives of the treaty and the 
expressed desire of most nations to have those objectives enforced, it would 
be difficult for any major State to maintain its position of concern for 
humanitarian principles and still refuse to submit the interpretation of the 
treaty to the court. 


Investigative Procedure 


The United Nations has undertaken a number of fact-finding missions in 
the past with varying degrees of success.*! That experience has demonstrated, 
however, that a properly constituted United Nations team can perform a 
valuable fact-finding service. A fact-finding team operating under the aus- 
pices of the United Nations would be preferable to one comprised of nation- 
als from a single State. Since the International Court of Justice would appear 
to be the logical decision maker regarding violations of the Convention, that 
body, pursuant to article 50 of its Statute, could have a team of investigators 
appointed to investigate charges of violations of the Convention.®? The mere 
fact that there stands ready a body to take action in the event of breaches of 
the Convention should of itself deter violations. Where a State accused of 
violations will not permit an investigative team to conduct onsite inspections, 
a report would necessarily be prepared from information otherwise available. 


An impartial gathering and sifting of the facts would have a deterrent effect 
as violations of the POW Convention could generally be ascertained by an 
impartial inspection. It is likely that North Vietnam has consistently refused 
inspection of the American prisoner-of-war facilities for that very reason. 


Targets of Sanctions 


After an appropriate decision maker has determined that there are viola- 
tions of the Convention, it is then necessary to determine what sanctions 
should be used to stop the violations. Before determining the kind of sanc- 
tions which should be applied in a particular instance, it is necessary to 
determine which individuals or groups of individuals are to be the targets of 
the sanctions selected. In this respect, there are generally several options: the 
enemy’s armed forces; his national leaders; the general population; or any 
combination of these three. The enemy’s armed forces are the most likely 
targets for armed reprisals, its population a likely target for either legal or 
illegal destructive force or severe economic sanctions, while its leaders may 
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be the targets of sanctions directed against either the armed forces or the 
population in the sense that pressure on the armies and population may be 
transmitted to the leaders in the form of threats to the leaders’ power. The 
leaders are also subject to trial as war criminals if their forces are totally 
defeated and they fall into the hands of opposing forces, but that threat likely 
has little deterrent effect. 

It has been urged that sanctions should be directed only against a State’s 
leaders because it is those persons who are responsible for international 
derelictions. This approach demands that the acts of the leaders be consid- 
ered as violating not only international law but also the State constitution so 
that the act is illegal under municipal law. The people therefore should not 
be held liable for an act which is contrary to their constitution.®* From this 
rationale, it would follow that a sanctioning process should be directed 
against individual leaders rather than the State as such. 

Almost directly opposed to the idea of accountability of only the leaders is 
Hans Kelsen’s observation that, in practice, sanctions are necessarily directed 
against individuals other than those directly responsible for the international 
delicts. This is justified in his view because sanctions permitted in interna- 
tional law “constitute collective liability of the members of the State for the 
international delicts committed by the government.” ® On the other hand, it 
has been suggested that, in reality, sanctions (other than violence) directed 
against the State as a whole do not really affect the general population to any 
degree, except for those involved in international affairs or investments.®5 It 
is those persons, however, who are generally in the best position to intercede 
with the national leaders. 

Even if the targets of sanctions should be the leaders of a State which 
violates a treaty or other international obligation,®* it is, as a practical 
matter, impossible to reach the leaders directly. Sanctions, then, should be 
directed against either the population or armed forces in such a manner that 
they will threaten the power base of the leaders, whether that base is military 
power or the support of the people. It has been repeatedly demonstrated in 
the United Nations that, once a situation arises, States with similar interests 
are reluctant to instigate or approve sanctions against the State implicated.8” 
Specific sanctions should therefore be determined and set forth in the Con- 
vention. In this manner, it is not a matter of getting States to decide what 
sanctions to apply but, instead, a matter of their violating the Convention if 
they do not apply predetermined sanctions. 
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What Sanctions are to be used 


In evaluating sanctions which may be used to enforce the POW Conven- 
tion, it is first necessary to consider what the States violating the Convention 
expect to gain by the violation. It is likely that the most effective sanctions 
for the laws of war are “. . . the common conviction. of the participants. . . 
that self-interest is advanced by adhering to the law rather than by violating 
it.” 88 It is therefore appropriate to ascertain what specific sanctions, when 
applied, will result in the loss of the objective which the belligerent hoped to 
gain by violating the rules concerned. As has been noted earlier in this 
article, war-crimes trials are not an effective deterrent and, except for an 
anticlimatic event following a total victory, are not likely to be conducted on 
an international scale. In any event, a majority of the States participating in 
the 1972 Conference on the Geneva Conventions opposed an international 
tribunal to enforce penal sanctions for violations of the conventions.®® 


General Considerations in the Selection of Sanctions 


Since it would be preferable to compel compliance with the Convention 
without using force, the sanctioning body should first call the breach to the 
attention of the responsible State before any sanctioning process is 
initiated.° Only when the erring belligerent fails to take corrective action 
should the sanctioning process be set in motion.®! Sanctions ordinarily follow 
a two-step process. First, there is resort to nonforceful sanctions, that is, 
diplomatic measures and world opinion. Only if that fails is force brought to 
bear.® It has been urged that world opinion is an extremely potent sanction 
and that its importance is growing in the modern world.® Yet, world opinion 
failed to compel North Vietnam to comply with the POW Convention. It is 
submitted that world opinion is effective only when it will benefit the bellig- 
erent State’s interests to heed the call of world opinion rather than continue 
with its course of conduct. When, as in the case in the Vietnam Conflict, 
world opinion and diplomatic moves are ignored, then more forceful means 
may be used. These could include war and reprisals. But reprisals need not 
necessarily be military. They may be economic; if vigorously applied, they 





. Supra note 30, at 19, “... [T]he sanction of the laws of war is the common 
conviction of the participants in the war or hostilities that self-interest is ad- 
vanced by adhering to the law rather than by violating it.” 

. Supra note 62, ques. 15 at 131. 

. M. Greenspan, THE Mopern Law or Lanp Warrare 403 (1959). 

. Id. at 405, “Where a belligerent does not, of its own accord take steps to remedy 
breaches of the laws of war committed by its forces, or deliberately engages in 
illegitimate warfare, obedience to the laws of war may be compelled by several 
means. Such means ... fall into two main groups ... retaliatory force and 
punishments . . . expression of the force of world opinion.” 

Supra note 21, at § 300. ‘ 
Supra note 90, at 10, “The sanction of world opinion is powerful, increasingly so 
with the development of psychological warfare and the fight for men’s minds.” 
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may still be effective.®¢ Since an international criminal court has been dis- 
missed as being impractical, as well as unacceptable to most States,®* only 
military and economic sanctions will be considered. 


Military Sanctions 


The imposition of military reprisals must be stringently controlled, or the 
resulting loss in human values may be irremediable®* both in respect to the 
State against which sanctions are taken and in respect to the sanctioning 
body which fails to control its forces. In applying military reprisals against a 
State, a world organization should be bound by the same rules that govern 
individual States; that is, force must not be used in excess of that required to 
accomplish the objective;®? must not be used against forbidden targets; 
and must be stopped as soon as the belligerent complies with the rules 
violated.* In order to meet these criteria, it would be necessary for a single 
military commander to maintain firm control over all sanctioning military 
forces involved. In a world which has for over twenty-five years attempted 
unsuccessfully to comply with articles 42 and 43 of the United Nations 
Charter, which provide for a peacekeeping military force, it is unlikely that 
the necessary military forces could be marshaled. Military sanctions have not 
worked when applied by individual States, and the political realities would 
indicate that their use by the world community against a belligerant is highly 
unlikely. 


Economic Sanctions 


When considered from the viewpoint of the conservation of human lives 
and property, economic sanctions would be preferable to armed reprisals. It 
is evident, however, that economic sanctions alone will not be effective in all 
circumstances, if for no other reason than that the United Nations has 
attempted without success to use economic sanctions to enforce humanitarian 
interests in the case of Southern Rhodesia.! This failure might indicate that 
sanctions denying military material to a State and generally imposing strin- 
gent economic barriers against that State are not an effective means of 
enforcement. In a very general sense, this may be correct. However, Rhode- 
sia was not actively engaged in a war requiring massive amounts of war 





. Friedmann, National Sovereignty, International Cooperation, and the Reality of 
International Law, 10 U.C.L.A. L. Rev. 739, 748 (1963). 

. Supra note 89. 

. Supra note 54, at 36, “... [MlJeasures to ensure observance of the law are 
extremely important. In this respect, reprisals, if they cannot be completely 
prevented, must at least be limited and checked or irremediable disasters will 
follow.” 

. Supra note 21, at § 210c. 

Id. § 310e. 

. Id. § 310b. 

. Security Council Resolution Voting Sanctions Against Southern Rhodesia 56 
Dep’t State But. 73, 77-78 (1967). 
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materials to continue on an even footing with an eu-my. By contrast, North 
Vietnam required sophisticated arms which it does nut have the resources to 
produce. If these materials are completely halted for a period of time and the 
State continues to expend materials in combat, it will soon be unable to fight 
on the same basis as an opponent which has continued to receive its supplies. 
The difference between Rhodesia and the situations in which the POW 
Convention would be applicable is that Rhodesia was not at war with a 
power of comparable military potential. 

The term “economic sanctions” as used in this article encompasses essen- 
tially all trade and means the effective isolation of the erring State. In the 
contemporary world, each State, or at least each bloc of States, has grown 
increasingly dependent upon other States and is most reluctant to forgo the 
advantages accruing from its international relations.!°! Though such depend- 
ence may eventually result in considerable worldwide integration of re- 
sources and political power,!°? its more immediate promise is as a sanction- 
ing process in limited cases. The use of such sanctions as a cure-all is not 
suggested here, and it is recognized that their use in the contemporary world 
is quite limited as demonstrated in Southern Rhodesia. Such sanctions could 
heighten national pride in the State against which they are taken, stimulate 
the will to resist, and thus be counter-productive for some period. Where 
the intended goal of the erring State may be lost if such sanctions are 
applied, however, it is suggested that, in cases in which the violation itself is 
not imperative to the national interests, the risk of losing the war will 
outweigh any advantages of violating the Convention. 

Although it has been asserted that nonforce sanctions are not of apprecia- 
ble value in the world community,! it is submitted that, where States with 
comparable military potential are actively engaged in hostilities, the receipt 
of modern weapons and supplies from outside their boundaries is critical, 
and an embargo against the State would be effective in wartime. 


Enlistment of Major Powers in the Sanctioning Process 


Despite the obligation assumed by all signatories of the POW Convention 


“. . . to respect and to ensure respect . . .” for the Convention,’ it will be 





101. Supra note 94, at 748. 

102. Holton, International Law and Sanctions—European Community Penalties for 
Private Parties, 33 Kan. C. L. Rev. 22 (1965). 

103. Supra note 85, at 220, “Boycotts, embargos, financial sanctions ... are thus 
subject to criticism from various angles: they are insufficient in themselves, they 
tend, if put into effect, to stimulate nationalistic feelings, they seek to deal with 
whole states as if they were single person, and they imply what does not exist, 
namely, a community fundamentally agreed upon common ends and on interna- 
tional organization capable of naming the . . . ‘criminal’ against whom the police 
force is to be used.” 

Id. at 208, “The non-force sanctions ... possess a severity that is not great 
except in unusual circumstances and their value as sanctions is accordingly much 
less.” 

. Supra note 4, at art. 1. 
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exceedingly difficult to enlist the major powers in an international sanction- 
ing process for this Convention. At the present time, Communist States will 
be most reluctant to put real teeth in any convention which might hinder 
wars of “national liberation.” Additionally, the Communist States have 
proven in World War II, in Korea, and in Vietnam that they have no regard 
for humanitarian values in regard to their personnel or that of their enemies 
where State interest is concerned. On the other hand, the emerging States 
voice strong support for “freedom movements” and may, at the present time, 
genuinely support the humanitarian principles expressed in the POW Con- 
vention, particularly as they might apply to guerrillas.!% This feeling may be 
expected to continue so long as guerrillas are attempting to overthrow colo- 
nial governments. When they begin to work against the new national govern- 
ments, there may be some drastically revised thinking in that quarter. But at 
the moment, the efforts of both the free-world and Communist bloc to 
broaden their sphere of influence with those States might be used to gain 
free-world and Communist-bloc support for effective sanctions for the POW 
Convention. 

Although States tend to guard their sovereignty jealously, there are indica- 
tions that they might surrender some prerogatives. Most of the States in 
Europe have already surrendered a greater measure of sovereignty than 
would be necessary to enforce the POW Convention. The European Conven- 
tion on Human Rights and Fundamental Freedoms! represents a great step 
forward in placing human rights above purely State interests. Although the 
African States have not gone this far, many of the newly independent States 
have written provisions respecting human rights into their constitutions.*°* A 
move toward a system similar to the European Convention on Human Rights 
has been made in the Americas with the American Convention on Human 
Rights.!°® With a growing tide of professed awareness of human rights, those 
considerations for human values expressed in the POW Convention might 
now receive greater international emphasis to the extent that they could 
actually be enforced. 

The real test as to whether the POW Convention can be provided with 
effective sanctions is whether the most powerful States can be convinced that 
their interests will best be served by complying and assuring that States 
within their sphere of influence comply with the Convention. The Communist 





. Unozurike, International Law and Colonialism in Africa, 3 E. Arr. Rev. 47, 81 
(1970), “The freedom movements of Southern Africa deserve the support of the 
international community which should itself use the necessary force to regain the 
rights internationally recognized as belonging to the people. ... The support, 
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Western economic interests for the racist regimes are contrary to international 
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bloc strongly urges that revolution is an international conflict and that all 
revolutionaries or freedom fighters should be treated as prisoners of war. A 
broader definition for guerrillas would seem to meet the approval of a large 
number of States if the General Assembly resolutions are any indication.'?° 
The United States having experienced the Communist attitude toward prison- 
ers of war in Korea and Vietnam with the resulting impact on the domestic 
scene, especially during the Vietnam war, should be most anxious to avoid a 
repetition of that situation in any future conflict. 

Both the free-world bloc and the Communist bloc have levers available to 
win concessions from the other side. Each side might therefore be able to get 
into the Convention what they consider would best serve their national 
interests. A trade-off of effective sanctions for the POW Convention in ex- 
change for provisions making all guerrillas and perhaps some terrorists 
legitimate combatants, eligible for prisoner-of-war status, might be accepta- 


ble. 
Proposed Articles to be Included in the POW and Civilian Conventions 


The present POW Convention depends for its enforcement on the article 
providing for municipal penal sanctions against individual offenders'! and 
the general understanding that each State will respect and ensure respect for 
the Convention.!!2 When as a matter of State policy the Convention is 
violated, only the general principles of international law permitting various 
diplomatic efforts and reprisals remain to the State or States against which 
the violations take place. It is proposed that a sanctioning process be incor- 
porated directly into the Convention so there is no doubt as to what proce- 
dure can or will be followed in case of a breach of the Convention. The 
violations for which the sanctioning process would be activated should be 
those violations defined as “grave breaches” as specified in article 130 of the 
POW Convention. The acts specified in that article are accepted as customary 
international law and are, therefore, binding on every belligerent whether a 
signatory of the Convention or not and whether a State or other 
organization.'!3 This approach is by no means unprecedented in interna- 
tional circles. The European Coal and Steel Community Treaty, which came 
into force in July 1952 among six European States,'* provided for a High 





110. Supra note 9. 

111. Supra note 4, at art. 129. 

112. Id. art. 1. 

113. Orc. Curer Couns. ror Pros, or Axis Crim., Nazi CONSPIRACY AND AGGRESSION: 
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customs of war... .” 


European Coal and Steel Community Treaty, July 23, 1952, art. 14, 261 U.N.T.S. 
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Authority whose decisions would be binding!!® and which could impose fines 
and daily penalty payments against offenders within certain limits.“ The 
application of this principle to the rules of war, however, has not been 
successfully attempted, probably because when a State is engaged in war, it is 
fighting for survival; and there is little inclination to permit even disinter- 
ested parties to determine what it may or may not do under those circum- 
stances. The principles set forth in the POW Convention, however, are of 
very limited application and only rarely can national interests be substan- 
tially furthered by their violation. In view of the purpose of the Convention 
and the limited objectives ordinarily to be gained by violating it, the follow- 
ing articles for the POW Convention would seem to have some reasonable 
possibility of being acceptable. 


Revised Article 1 


Recognizing that the substantive provisions of the Convention, as set forth in article 
130, embody long-established customary law, the High Contracting Parties agree to 
comply with and to enforce those provisions against all belligerents, whether legal or 
illegal and whether State or non-State entities, according to the procedures and 
measures set out in this Convention. Recognizing that other provisions of the 
Convention while of an administrative nature nevertheless are of a humanitarian 
character, the High Contracting Parties undertake to comply with and ensure 
compliance with those provisions in all circumstances. 


The first sentence of this revised article would bind each State to partici- 
pate in the sanctioning process against all entities which violate those provi- 


sions accepted as customary international law. Just what offenses are consid- 
ered violations of customary international law is not left to the interpretation 
of the individual State, but is instead settled by reference to the “grave- 
breaches” article of the Convention. The second sentence recognizes the ad- 
ministrative character of the greater part of the Convention, and that failure 
to comply with those provisions is not comparable to violating the “grave 
breaches” article. Compliance with the administrative provisions is, accord- 
ingly, put on a much lower scale, relying primarily on the willingness of the 
States to honor their undertaking under the Convention and the pressure of 
world opinion. It is also recognized that an attempt to bring those detailed 
administrative provisions within the sanctioning process would clog the en- 
tire process with real and imagined violations of petty provisions and thus 


decrease the time and resources available to enforce the substantive provi- 
sions. 


Proposed Article Vesting Jurisdiction to Determine Applicability and 
Violations of the Convention 


The High Contracting Parties agree, upon their adherence to the present Convention, 
to submit to the International Court of Justice all disputes concerning whether there 
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exists a conflict to which the Convention is applicable and, if so, whether there are 
actual violations of the Convention. If the court determines that such a conflict does 
exist and that a High Contracting Party or any State receiving military or economic 
assistance directly or indirectly from a High Contracting Party or any other entity 
receiving military or economic assistance directly or indirectly from a High Contract- 
ing Party is in violation of the Convention, the court will advise a representative of 
such State or other entity of its findings and of their obligation to cease such 
violations and will advise all High Contracting Parties and United Nations Members 
of its findings. If after sixty days from the time notification has been sent to the 
High Contracting Parties and the State or other entity involved such violations have 
not been halted, the court will so notify all High Contracting Parties and all United 
Nations Members. 


The article proposed would designate the International Court of Justice as 
the decision maker for all parties to the Convention whether they are directly 
involved in the conflict or whether they are providing military or economic 
assistance to a party to the conflict. The jurisdiction under this article is 
directed toward the High Contracting Parties to the Convention. By bringing 
in the contracting parties, even where they are not directly involved as 
combatants, it is possible to reach States which are not parties to the Conven- 
tion but do receive support from a High Contracting Party. This method can, 
through a contracting party, also reach a guerrilla organization which could 
not itself be a party before the court because it is not a State (the court’s 
jurisdiction is limited to States.) **7 

Because of political factors in the United Nations which at times serve to 
deny some States membership in that organization, the contracting States’ 
submissions to the jurisdiction of the court are required to permit the court 
to take jurisdiction of the court pursuant to article 36 of the Statute of the 
International Court of Justice.!!* Since the jurisdiction of the court is based 
on the principle of consent by sovereign States,!!® that consent must be 
secured in some fashion prior to the time a dispute actually arises. After a 
dispute arises, an offender is not likely to submit to the jurisdiction of the 
court. This technique is by no means unique. The 1970-71 International 
Court of Justice yearbook lists nearly two-hundred treaties and conventions 
in which jurisdiction has been granted to the court or to a previous interna- 
tional court to which the present court is a successor.!2° Although this 
technique cannot be used to reach all conflicts, most notably those in which 
guerrilla bands receive no support from a contracting party and are thus 





117. Supra note 77. 

118. Id. art. 36.-1, “The jurisdiction of the Court comprises all cases which the parties 
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engaged in genuine civil wars and those in which a State receives no assist- 
ance from a contracting party, the experience in recent years has shown that 
the great majority of conflicts of any consequence would come within a 
category covered by this proposed article. 


Proposed Article on Investigative Procedures 


The International Court of Justice will appoint four teams, each consisting of seven 
members with five alternates, upon these treaty provisions coming into effect. When a 
dispute arises between High Contracting Parties, the court will attempt to designate 
a team whose members are acceptable to the High Contracting States which are 
parties to the dispute; but, if at the end of thirty days no agreement has been 
reached as to all or part of the membership of the investigative team, the court shall 
designate a team without regard to whether members are acceptable to the High 
Contracting States involved in the dispute. The investigative team shall within sixty 
days of the date it formally meets with a majority of its appointed members complete 
its investigation and submit a copy thereof to each High Contracting Party to the 
dispute and to the International Court of Justice. The investigative team shall 
continue to be available to conduct such other investigations into the dispute as shall 
be directed by the court. 


The purpose of the investigative team is to gather facts for the court and 
to notify the State parties to the dispute of the facts it has unearthed. The 
parties to the dispute should make every effort to agree on the composition of 
the investigative team, but the procedure for designating the team should not 
be permitted to delay the investigation an inordinate amount of time. Hence, 


the court is authorized to fill all vacancies still existing after a reasonable 
period of time. The investigators are not interested in the juridical effect of 
the facts they uncover but only in the existence of the facts. For this reason 
and because the type of conduct defined as “grave breaches” should be 
readily ascertained with an onsite inspection, the investigative team is given 
a relatively short period in which to complete its investigation. 


In the event the alleged offender maintains it has commenced compliance 
since the original investigation, the court will need the services of the investi- 
gative team to assure there has been compliance with the applicable Conven- 
tion before the court decides the case. The court will also need the team to 
conduct an investigation at each stage at which the offender maintains that it 
is then complying with the Convention. The team would therefore remain 
intact until the sanctioning process is completed. 


Proposed Article Setting Forth Specific Sanctions 


a. Upon notification by any High Contracting Party or by any State involved in an 
armed conflict that any State or other entity engaged in the armed conflict is 
violating the “grave breaches” article of the Convention, the High Contracting State 
so notified and which is providing military or economic support, or both, to the State 
or other entity alleged to be violating the Convention shall within thirty days make a 
determination as to whether the allegations are true and, if they are true, shall 
immediately make every effort to have the offending party desist from such violations, 
If these efforts on the part of the High Contracting Party providing such support are 
unsuccessful, that High Contracting Party shall halt all military and economic 


268 





SPRING 1973 © POW Convention 


support to the offending State or entity, shall halt all imports from and exports to the 
State or entity with the exception that medical supplies may continue to be provided, 
and shall withdraw all troops and military advisors from the State or entity in 
violation of the Convention. 

b. If the High Contracting Party providing Military or economic aid, or both, to the 
State or entity accused of violating the grave-breaches article of the Convention 
either determines that the Convention is not being violated or refuses to halt all 
military and economic aid and withdraw all troops, military advisors and diplomatic 
personnel, as provided in paragramh a above, the matter may be referred to the 
International Court of Justice by any High Contracting Party. 

c. Upon a determination by the International Court of Justice that a State or other 
entity is in violation of the grave-breaches article of the Convention and the failure 
of the State or other entity to halt such violations, all High Contracting Parties shall 
immediately halt all imports from and exports to the offending State or other entity, 
except for medical supplies and shall withdraw all military and economic aid and 
support as well as all troops and military advisors from the State or other entity 
determined by the court to be in violation of the Convention. These measures will 
continue in effect until the court notifies the High Contracting Parties that the 
violations of the Convention have ceased. 

d. In halting all exports to and imports from and all military and economic aid to a 
State or other entity determined to be in violation of the Convention, all High 
Contracting Parties shall assure that their imports from noncontracting States and 
exports to noncontracting States are not originally from or ultimately destined for the 
State or other entity held to be in violation of the Convention. 

e. When a contracting State refuses to apply the above sanctions after the appropri- 
ate determination by the court, all other contracting parties shall immediately halt all 
exports to and imports from that State. 


The sanctions proposed are designated to go into effect automatically, once 


a violation has been determined. Paragraph a obligating a State which is 
supporting a belligerent to execute unilaterally sanctions against the belliger- 
ent in the event of a violation of the Convention also serves as a means to get 
the supporting State before the court to determine whether there is a viola- 
tion. If the supporting State determines there is no violation, then there is a 
dispute between the complaining contracting State and the supporting con- 
tracting State. If the supporting State refuses to investigate the allegations or 
to apply the sanctions where its investigation discloses violations, then it is in 
violation of the Convention. Proposed paragraph e provides sanctions against 


a High Contracting State which refuses to comply with the sanctions article 
of the Convention. 


Expectations of Effectiveness of the Foregoing Proposals 


The principle that a State as a sovereign is sensitive to any action which 
might tend to disparage its national pride must be taken into account in any 
international sanctioning process. The foregoing proposals attempt to utilize 
that characteristic of sovereign States to bolster their effectiveness. A State 
has at least two opportunities to comply gracefully with the Convention, even 
after a complaint is filed with the court. Once the investigation has been 
completed and the State is made aware of the facts, it may then act to bring 
its conduct within the Convention and assert that its former actions were 
based on the facts then known to it and that, in the light of additional facts 
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disclosed by the investigation but unknown to its State officials, there were 
technical violations of the Convention in question which have been corrected. 
This procedure also enables a State whose leaders had been ignorant of the 
true facts to correct some problems within its own organization. 

The second point at which a State may gracefully comply with the Conven- 
tion after a complaint has been filed is when the court has declared the 
juridical effect of the facts as determined. The State may then assert that, 
even though it disagrees with the court’s decision, it will honor its obliga- 
tions pursuant to the Convention and the decision of the court. The investiga- 
tion and the court therefore offer two escape valves by which a State may 
salvage its national pride and still alter its conduct prior to sanctions actually 
being put into effect. This is an important feature because the objective of 
the entire process is to secure compliance with the Convention without resort- 
ing to sanctions. 


CoNncLUSIONS 


The POW Convention is intended to provide protection to prisoners of 
war. The enforcement of this Convention has been left principally to the 
good intentions of the captor. When the captor declines for whatever reason 
to comply with an . . . applicable provision, the other State must currently rely 
on world opinion and reprisals to halt the illegal conduct. When the State or 
other organization against which the illegal action is being taken has no 
military means with which to threaten the offending State and the offending 
State’s interests are more valuable to it than is world opinion, there is no 
effective remedy for violations. 

Whether a State will comply with the POW Convention depends on 
whether its interests will be substantially advanced by the violation as com- 
pared to any losses which may be incurred as a result of the violations. The 
key to a successful sanctioning process is a system which would assure that 
the interests of a State would be injured more by noncompliance than they 
would be furthered by noncompliance. 

The effectiveness of an international sanctioning process depends on re- 
serve power which can be brought to bear when international standards are 
violated. This reserve power may be in the form of either military or nonmil- 
itary reserves or both. 

War-like reserves may be constituted of legal or of illegal means of armed 
force which either are not being used or are not being used to the maximum 
extent of which the possessor is capable. Potential objects of attack whether 
legal or illegal, or both, also add to the arsenal of reserve power available to 
a belligerent, provided the belligerent has the military capability of hitting 
those targets. Military sanctions therefore depend for their effectiveness on 
reserve forces of military power and on the vulnerability of enemy targets 
which are not or have not previously been attacked in full force either 
because the target is not a legitimate object of attack or through some tacit 
understanding. 
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Nonmilitary sanctions include all available diplomatic channels, world 
opinion, and economic isolation. The effectiveness of diplomacy and world 
opinion vary with the sensitivity of the offending State to these factors. 
Where the offending State’s interests are considerably enhanced through the 
illegal conduct in question, diplomatic pressure and world opinion are likely 
to be ignored. Economic isolation must be complete to be effective. Even in 
the modern world in which many States are greatly dependent on others, it is 
not likely to be effective when the State isolated is not engaged in a war 
which requires it to expend materials and supplies substantially in excess of 
its productive capacity. On the other hand, when a State is either actively 
engaged in warfare requiring the import of large quantities of war materials 
or is compelled by hostile neighbors to maintain at least a posture of military 
equality, the threat of economic isolation is an effective deterrent. Economic 
sanctions would therefore be effective in those circumstances in which the 
target State is actively engaged in large-scale war (relative to the size of the 
State) or is surrounded by well-armed hostile neighboring States. 

The practical and political problems involved in mustering an interna- 
tional military force have been aptly demonstrated by the futile efforts of the 
United Nations in this regard over the past twenty-five years. The humanitar- 
ian nature of the POW Convention is such that sanctions embodying armed 
forces should be avoided where any other means of enforcement are reasona- 
bly available. Measures involving economic sanctions are likely in an active- 
combat situation to be at least as effective as massive military force with less 
immediate destruction of human life and property. The potential of muster- 
ing sufficient support for economic, as contrasted to military, sanctions is 
greater and may well be acceptable to a sufficient number of States to be 
effective. 

An entity with the respect and confidence of the world community would 
be required to determine when the sanctions are to be put into effect. The 
unique position of the International Court of Justice, its access to investiga- 
tive resources, and the general attitude of States that the United Nations 
should be involved in this function, all favor its being designated as a 
decision maker for the proposed sanctioning provisions of the POW Conven- 
tion. 

The sanctioning process proposed in this article is not, however, without 
limitation. The most obvious limitation is that it will not work in a war 
between the major industrial world powers for these States are capable of 
manufacturing their own war materials. On the other hand, they should work 
in any conflict between States other than those powers. 

In the last analysis, the question on which any effective sanctions must 
hinge is whether the collective world community really values the humanitar- 
ian principles expressed in the POW Convention more than the potential 
national gains which may accrue through the violation of those principles. If 
the answer is in the affirmative, then effective sanctions can be made availa- 


ble. If the answer is negative, then no proposal to enforce those provisions 
will be accepted or enforced. 
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CRIMINAL PROCEDURE: INTERLOCUTORY RULINGS: FINALITY OF 
THE DETERMINATION BY THE MILITARY JUDGE ON SUCH A 
MATTER. United States v. Nivens, 21 USCMA 420, 45 CMR 
194 (1972). 


Lieutenant Kenneth N. Beth, JAGC, USNR* 


A MILITARY JUDGE, unlike his counterpart in the civilian courts, 
does not at first blush appear to be vested automatically under the Uniform 
Code of Military Justice with all the power necessary or appropriate in aid of 
his jurisdiction. Rather, this power, as well as the overall administration of 
military criminal justice, is divided, and in some instances shared, between 
both the judge and the convening authority. In view of this division of 
authority, disagreements between the two have inevitably occurred and the 
respective powers of each have come into question. In United States v. 
Nivens,’ the Court of Military Appeals has recently studied an example of 
one such disagreement and has resolved that aspect of the apparent conflict 
in favor of the military judge. Held: A motion for a change of venue or a 
change in the situs of the trial is an interlocutory matter and the ruling of 
the military judge on such a matter is final. 


L 


Aviation Ordnanceman Second Class Ramie A. Nivens, United States 
Navy, as the result of a barroom brawl at the Naval Air Station, Point Mugu, 
California, was arrested and that same day confined in the brig at the 
neighboring Naval Construction Battalion Center, Port Hueneme. Over a 
month later, the pretrial investigation was held in the same area and the 
station’s Commanding Officer subsequently recommended trial by general 
court-martial.* On 23 October 1970, the Commandant, 11th Naval District, 
who was located in San Diego, California, referred the charge for trial by a 
general court-martial.’ In his convening order, the Naval Station, San Diego 
(located more than 150 miles from the Point Mugu-Port Hueneme area), 
was specified as the place of trial. To accommodate the appointed military 





*Lieutenant Beth is currently an Appellate Defense Counsel at the Navy Appel- 
late Review Activity. He received his J.D. degree from Valparaiso University in 
1968. 


1. 21 USCMA 420, 45 CMR 194 (1972). 

2. Record of Trial (article 32 investigation), United States v. Nivens, No. 71 1113 
(NCMR Sep. 16, 1971). 

3. Id. (charge sheet). 
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defense counsel, the accused was later transferred for pretrial confinement to 
San Diego. 

At an article 39(a) session in San Diego on 4 December 1970, Nivens’ 
retained civilian counsel moved, inter alia, for a change in the situs of trial 
from San Diego to the Point Mugu-Port Hueneme area. The factors cited by 
counsel for this proposed change were: (1) the offense occurred in that area, 
(2) the witnesses were located there, and (3) counsel himself resided in the 
locality. Counsel further argued that these considerations would facilitate the 
location of witnesses and the preparation of a defense. 

Noting that the type of relief sought was distinct from a change of venue 
as recognized in the Manual for Courts-Martial,’ but properly a change in 
the location or site of trial, the military judge, relying on the Army Board of 
Review’s decision in United States v. Cox, decided that the trial should be 
returned to the Point Mugu area. In so ruling, the judge recognized that he 
was not empowered to transfer the accused to the Point Mugu area as 
requested, but suggested that the convening authority do so at the earliest 
possible time. 

At another article 39(a) session some 6 days later, trial counsel requested 
the military judge to reconsider his earlier decision. At that time, the judge 
reafhrmed his ruling. But when the article 39(a) session reconvened on 15 
December, trial counsel presented correspondence from the convening au- 
thority which overruled the military judge’s decision to change the site of the 
trial. Based on the convening authority’s refusal to so move the site of trial, 
the defense moved to dismiss.’ The military judge denied the motion stating 
that he would accede to the directions of the convening authority and that 
the trial would proceed in San Diego. Contrary to his plea, Nivens was 
thereafter found guilty and duly sentenced. 

Before the United States Navy Court of Military Review, appellate defense 
counsel argued that Nivens was denied due process of law by the unlawful 
intrusion of the convening authority into the trial.’ In holding that this 





4. MCM, 1969 (Rev.), para. 69e provides: “If the accused demonstrates that there 
exists at the place of trial where the prosecution is pending so great a general at- 
mosphere of prejudice against him that he cannot obtain a fair and impartial trial 
in that place, he is entitled, upon a motion for a change of venue, to be tried at 
some other place. When such a motion is granted, the charges shall be returned 
to the convening authority for arrangements for trial elsewhere.” In MCM, 1951, a 
motion for a change of venue was not listed among the motions for appropriate 
relief. The above paragraph was added to conform to the decision in United 
States v. Gravit, 5 USCMA 249, 17 CMR 249 (1954). See Analysis of Contents, 
MCM, 1969 (Rev.), 27-2 (1970) at p. 12-4. 

. 23 CMR 535 (ABR 1957). The case held that a motion for appropriate relief may 
be used to obtain a change in the place of the trial upon a showing of good legal 
cause. 

6. Record of Trial, p. 156, United States v. Nivens, No. 71 1113 (NCMR Sep. 16, 
1971). 

7. United States v. Nivens, No. 71 1113 (NCMR Sep. 16, 1971) [case unreported]. 
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assigned error lacked merit, the Navy court, relying on paragraph 36b of the 
Manual,’ stated: 


. . when a trial judge selects a place of trial other than the one designated by the 
convening authority .. . he assumes a function that is not his. Even in a case of a 
proper change of venue as provided in para. 69c, MCM, supra, the trial judge is not 
empowered to select the new venue but as the Manual, supra, provides, the charges: 
will be returned to the convening authority who then determines the new venue. 

Consequently, we hold that the convening authority has the absolute power to de- 
termine the place of trial subject to the limitations imposed by para. 69c, MCM, 
supra. To hold otherwise could surely lead to chaos. Trial judges could move the 
place of trial at will for their own convenience while a helpless convening authority 
stands by. This does not mean, however, that an accused has no remedy in a proper 
case. In a case where he is inconvenienced to such an extent that he is hampered in 
his defense, he may appeal directly to the convening authority for a change of situs. 
Even in such a case, the convening authority’s ruling could be scrutinized on appeal. 
Accordingly, we find no unlawful intrusion on the part of the convening authority in 
the instant case. Rather we find that the convening authority merely reaffirmed his 
prerogative.° 


The case came before the United States Court of Military Appeals on two 
questions certified by the Acting Judge Advocate General of the Navy. These 
questions asked the correctness of the Navy court’s respective determinations 
that (1) the military judge did not have the power to determine the situs of 
the trial both to facilitate the preparation of the defense and for the conveni- 
ence of the parties, and that (2) there was no unlawful intrusion by the 
convening authority into the trial of the instant case. A majority of the court 


specifically determined that the Navy court was not correct in either instance, 
but, finding no demonstration of substantial prejudice to the accused under 
the circumstances, nonetheless affirmed the conviction. 

In holding that the military judge did indeed have the power to determine 
the situs of the trial and that the convening authority had unlawfully in- 
truded into the trial of this case, Judge Duncan, in his opinion for the 
majority, succinctly stated the position of the court on these matters: 


The question need not detain us. The motion before the military judge, whether it 
be denominated a motion for a change of venue or change in the situs of the trial, 
is an interlocutory matter. Article 51(b), Code, supra, 10 USC § 851, specifically 
provides that a ruling upon any interlocutory question “is final and constitutes the 
ruling of the court”. Paragraphs 57 and 67/, Manual, supra; cf. United States v. 
Knudson, 4 USCMA 587, 16 CMR 161 (1954). In the words of the Manual, para- 
graph 5a(6) : 

An officer who has power to convene a general court-martial may determine the 





8. MCM, 1969 (Rev.), para. 365 provides: “A court-martial is created by a conven- 
ing order issued by the convening authority. The convening order designates the 
kind of court, the place and time it is to meet, lists the members of the court, 
and, when appropriate, the military judge and the members of the prosecution 
and defense.” 

. United States v. Nivens, No. 71 1113 (NCMR Sep. 16, 1971) [at slip opinion p. 
6-7). 
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cases to be referred to it for trial and may dissolve it, but he cannot control the ex- 
ercise by the court of the powers vested in it by law. 
See also United States v. Knudson, supra, at pagt 592.” 


Citing the court’s repeated holdings that Federal practice applies to courts- 
martial if not incompatible with military law or with the special require- 
ments of the military establishment,” the court found that the motion for 
relief in this case was in accordance with Rule 21(b), Federal Rules of 
Criminal Procedure.” Hence, the military judge’s ruling on the matter was 
final. 


Il. 


Questions involving the divisions of authority between a military judge 
and the convening authority are not new to the Court of Military Appeals 
and were considered as early as 1954 in United States v. Knudson.” In that 
case the law officer, the Code’s predecessor to a judge, had granted the 
accused’s motion for a continuance while the accused’s request to the Secre- 
tary of the Navy to terminate the court-martial proceedings on the basis of a 
prior civilian-court acquittal for the same offense was pending. Terming the 
granting of the motion unreasonable, the convening authority had ordered 
the law officer to resume the trial. Over defense objection, the law officer had 
directed the trial to proceed. Relying on the mandates of article 51 of the 
Code, Chief Judge Quinn’s opinion concluded that the granting of a motion 
for a continuance was an interlocutory question and that the convening 
authority’s action constituted illegal interference with the law officer in the 
exercise of his judicial functions. This action was found to have prejudiced 
the accused and denied him a substantial right by depriving him of the 
opportunity to have the Secretary of the Navy consider his request for the 
termination of further proceedings against him. 

In this manner, article 51 thus became recognized by the court as one of 
the major bulwarks created under the Code against command control of legal 
military proceedings.“ Under article 51, the authority for the law officer to 
rule upon interlocutory questions was found to require congressional reliance 
upon his discretion as an independent judicial officer.” In subsequent deci- 
sions, the court made it clear that the law officer was required to rule on all 
interlocutory matters which arise at trial and that he may not escape his 





. United States v Nivens, 21 USCMA 420, 422, 45 CMR 194, 196. 

. United States v. Fisher, 4 USCMA 152, 15 CMR 152 (1954); United States v. 
Knudson, 4 USCMA 587, 16 CMR 161 (1954). 
Fep. R. Crim. P. 21(b) provides in part: “. . . For the convenience of parties and 
witnesses, and in the interest of justice, the court upon motion of the defendant 
may transfer the proceeding as to him or any one or more of the counts thereof 
to another district.” 

. 4 USCMA 587, 16 CMR 161 (1954). 

. See, id., (concurring opinion of Judge Brosman). 
H. R. Rep. No. 491, 8lst Cong., lst Sess., p. 7. 
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responsibility in the premises by conferring with the convening authority 
and allowing the convening authority to intrude his wishes into the 
proceedings.” 


Although the majority opinion in Nivens did not elaborate on the issue, 
the mere designation of a matter as interlocutory does not end the 
inquiry.” Both article 62(a) of the Code and paragraph 67f of the Manual 
have given the convening authority certain powers of review in a limited 
number of instances.” Under the provisions of article 62(a), a convening 
authority is thus empowered to return the record “for reconsideration . . . 
and any further appropriate action” if “a specification has been dismissed on 
motion and the ruling does not amount to a finding of not guilty.” By 
negative assertion, paragraph 67f further limits the power of a convening 
authority to return a record under article 62(a) to all rulings dismissing a 
specification except “. . . the granting of a motion to dismiss because of lack 
of mental responsibility at the time of the offense (1206) or the granting of 
a motion for a finding of not guilty (7la; Art. 62(b)).” Under the latest 
revision of the Manual, paragraph 67f likewise provides that “. . . the 
convening authority may not direct the military judge . . . to reconsider a 
ruling on a motion to grant appropriate relief or a ruling granting a request 
for a continuance.” 


The Court of Military Appeals has come to view the review of a trial 


judge’s ruling under article 62(a) and paragraph 67 “as comparable to an 
appeal in the civilian criminal system by the Government on a question of 





16. United States v. Johnpier, 12 USCMA 90, 30 CMR 90 (1961); United States v. 
Cole, 12 USCMA 430, 31 CMR 16 (1961); United States v. Ivory, 9 USCMA 516, 
26 CMR 296 (1958) (concurring opinion of Chief Judge Quinn); United States 
v. Kennedy, 8 USCMA 251, 24 CMR 61 (1957). In United States v. Johnpier, the 
court struck down the procedure contained in MCM, 195], para. 55, which pro- 
vided for interrupting the trial and referring the matter to the convening authority 
for direction when the court was of the opinion that an accused may be guilty of 
an offense other than the one charged. Expressly overruling their contrary holding 
in United States v. Turkali, 6 USCMA 340, 20 CMR 56 (1955), the court held 
that the procedure formerly provided in that paragraph was archaic, injudicious, 
contrary to article 51, and violative of the spirit of the Code. 

. Any determination of whether a question is interlocutory will vary within the con- 
text in which it is raised. Generally speaking, MCM, 1969 (Rev.), para. 57), di- 
rects that interlocutory questions involve those rulings which do not finally decide 
the case on its merits or go to the ultimate issue of guilt or innocence. 

. For an in-depth exploration of the legality and propriety of this procedure under 
current concepts of criminal justice, see Floyd, Government Appeals in Military 
Criminal Cases, 24 JAG J. 129 (1970) [hereinafter Floyd]. 

. This latter provision was inserted in paragraph 67f of the 1969 revision of the 
Manual in order to reflect the decision of the Court of Military Appeals in United 
States v. Knudson, 4 USCMA 587, 16 CMR 161 (1964). See Analysis of Contents, 
MCM, 1969 (Rev.), 27-2 (1970) at p. 12-2. 
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law.” Since Knudson, subsequent decisions of the Court have further 
postulated and refined the scope of the convening authority’s limited power 
to review the trial rulings of a military judge. In the cases of United States v. 
Boehm," Lowe v. Laird and United States v. Frazier,’ the court held 
that the convening authority was empowered to overrule and reverse a mili- 
tary judge’s ruling which dismissed the charges for lack of a speedy trial.” 
Likewise, in Priest v. Koch,” the court held that the convening authority 
was empowered to overrule and reverse a military judge’s ruling which 
dismissed certain specifications for failure to state an offense.” Most re- 
cently, in United States v. Bielechi,” the court also held that the convening 
authority was empowered to overrule and reverse a military judge’s ruling 
which dismissed the charge for denial of the effective assistance of counsel. 
In each instance, the military judge, despite his earlier ruling, had acceded to 
the view of the convening authority. 

In all of these cases, the propriety of requiring a military judge to accede 
to the view of the convening authority when the record has been returned for 
reconsideration had been questioned. Article 62(a) of the Code provides 
only for the return of the record to the court for “reconsideration of the 
ruling and any further appropriate action,” while paragraph 67 provides: 


To the extent that the matter in disagreement relates solely to a question of law... 
the military judge . . . will accede to the view of the convening authority. If the 





. United States v. Frazier, 21 USCMA 444, 446, 45 CMR 218, 220 (1972). See also, 
United States v. Knudson, 4 USCMA 587, 16 CMR 161 (1954) (concurring opin- 
ion of Judge Brosman), and Floyd, supra, note 18. 

. 17 USCMA 530, 18 CMR 328 (1968). 

. 18 USCMA 131, 39 CMR 131 (1969). 

. 21 USCMA 444, 45 CMR 218 (1972). 

. In Gale v. United States, 17 USCMA 40, 37 CMR 304 (1967), the Court of Mili- 
tary Appeals declined to exercise its power to grant extraordinary relief prior to 
the completion of the accused’s trial to determine if there was error in the rein- 
statement of the charges against the accused by the convening authority. This oc- 
curred after the law officer had ordered the charges dismissed on the ground that 
the accused had been denied his right to a speedy trial. Basing this denial on the 
fact that the accused was not confined pending completion of trial, that there was 
no reason to believe he would be, and that the outcome of the case on its merits 
appeared uncertain, the court did not reach the question of whether the convening 
authority was empowered to overrule the law officer. 

. 19 USCMA 293, 41 CMR 293 (1970). The case came before the court on an ex- 
traordinary writ of prohibition seeking to prevent the military judge from proceed- 
ing to trial on the already once-dismissed specifications. 

. Contrary to the holding in Priest v. Koch, the court, in Fleiner v. Koch, 19 
USCMA 630 (1969), granted a similar petition. It directed that the accused not 
be required to stand trial. This was based on the ground that the offenses origi- 
nally dismissed by the military judge for lack of jurisdiction under O’Callahan v. 
Parker, 395 U.S. 258 (1969), but reinstated at the direction of the convening au- 
thority, were originally properly dismissed. 

27. 21 USCMA 450, 45 CMR 224 (1972). 
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matter in disagreement relates to issues of fact . . . the military judge will exercise 
his . . . discretion in reconsideration of the motion. 


In United States v. Boehm,” and Lowe v. Laird,” the majority did not 
specifically address this problem, but Judge Ferguson, in each instance, 
dissented on the ground that since a speedy-trial motion presented a mixed 
question of law and fact or one of fact alone, the military judge need only 
exercise his discretion in reconsideration of the motion. 

In Priest v. Koch,” a majority of the court determined that they need not 
then decide whether the Manual provision properly differentiates between 
questions of law and questions of fact in regard to the military judge’s 
accedence to the convening authority’s determination. The issue of whether 
the specifications alleged an offense was there viewed by the court as strictly 
one of law. Rejecting the petitioner’s argument that the language of article 
62(a) only requires the military judge to deliberate further on the matter 
and authorizes him to reaffirm his decision on the point of law in opposition 
to the convening authority’s determination, the majority there stated by way 
of dicta: 


Carried to its outer limits, the petitioner’s argument envisages an impasse between 
an unyielding trial court and a persistent convening authority. We do not believe 
that kind of exercise in futility was intended by Congress.” 


It had been argued in both United States v. Frazier,” and United States 
v. Bielecki,” that the issues of speedy trial and right to counsel were mixed 
questions of law and fact. In both cases, however, the court found that no 


useful purpose would be served by describing the trial judge’s ruling as a 
mixed question of law and fact. In restating the court’s position in United 
States v. Frazier on the scope of the convening authority’s power to reverse a 


military judge’s ruling, Chief Judge Darden stated in United States v. Bie- 
lecki: 


There, we said the convening authority’s power to review is not so broad as to 
permit him to substitute his judgment of the facts for that of the military judge. 
But he may determine whether the evidence reasonably supports the facts as found 
by the judge. If not, the judge’s factual determination may be disregarded by the 
convening authority when he assesses the validity of the ruling. He may also look to 
the facts as found by the judge to determine if the latter’s ruling is correct as a 
matter of law. If so, the ruling is sustained; if not, reversal must follow. In either 
event, the review presents a question of law.™ 


Although the Court of Military Appeals has thus sanctioned the validity of 
the convening authority’s power to review and overrule the trial rulings of a 





. 17 USCMA 530, 38 CMR 328 (1968). 
. 18 USCMA 131, 39 CMR 131 (1969). 
. 19 USCMA 293, 41 CMR 293 (1970). 
. Id. at 298, 41 CMR at 298. 
21 USCMA 444, 45 CMR 218 (1972). 
. 21 USCMA 450, 45 CMR 224 (1972). 
Id. at 454, 45 CMR at 228. 
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military judge in certain instances, it has also cautioned that “. . . [t]rial 
rulings are subject to review by a convening authority only as provided in 
the Uniform Code of Military Justice.” In Nivens, the court thus once 
again recognized that the Code provides only two instances in which a 
convening authority is empowered to review the trial rulings of a military 
judge. One instance is embodied in articles 60, 61, and 64 which deal with 
posttrial action on a completed record; the other, as discussed above, is 
found in article 62 which permits reversal of a ruling resulting in dismissal 
of a specification not amounting to a finding of not guilty. 

Despite the apparent limits of the convening authority’s power to review 
and reserve trial rulings, the Court of Military Appeals has also encountered 
other instances wherein the action of the convening authority has been 
tantamount to the reversal of a judge’s interlocutory ruling. Just as the trial 
judge in Nivens appeared powerless to effectuate a change in the situs of a 
trial, so, too, have other trial judges appeared powerless to effectuate their 
rulings. 

In both United States v. Sears,” and United States v. McElhinney,” the 
military judge had granted a defense motion to direct the Government to 
produce certain requested defense witnesses. In Sears, the convening author- 
ity noted that the military judge did not have the authority to compel the 
convening authority to obligate funds for the procurement of witnesses and 
advised the judge that, under the circumstances, the necessary funds were not 
available for the purpose of producing the witnesses. In McElhinney, the 
convening authority purported to determine that the military judge’s ruling 
was erroneous as a matter of law and directed the military judge to reconsi- 
der, making it perfectly clear that no subpoena would issue regardless of the 
outcome of the reconsideration. The military judge, in both instances, re- 
versed his prior ruling, declined to dismiss the charges on the basis that the 
defense had been denied the assistance of essential witnesses, and ordered the 
trial to proceed. 

In Sears, the Court of Military Appeals held that the military judge’s 
“capitulation to the will of the convening authority (United States v. Knud- 
son, 4 USCMA 587, 16 CMR 161 (1954)) was an abuse of discretion” * 
and ordered the charges dismissed. Finding no prejudice to the accused in 
McElhinney, however, a unanimous court, again relying on article 51, held 
that “the action of the convening authority in attempting to direct the 
military judge to reconsider his order . . . was outside the scope of his 
powers.”” 

On petition for extraordinary relief in a similar case, Petty v. Moriarty,” 
the Court of Military Appeals granted a writ of prohibition enjoining the 





35. United States v. Boehm, 17 USCMA 530, 532, 38 CMR 328, 330 (1968). 
36. 20 USCMA 380, 43 CMR 220 (1971). 

37. 21 USCMA 436, 45 CMR 210 (1972). 

38. 20 USCMA at 384, 43 CMR at 224 (1971). 

39. 21 USCMA at 438, 45 CMR at 212 (1972). 

40. 20 USCMA 438, 43 CMR 278 (1971). 
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article 32 investigation of charges against an accused whose case had pre- 
viously been referred to a special court-martial. The facts of the case dis- 
closed that, during a 1-week continuance granted by the military judge of the 
special court-martial, the defense requested the production of certain wit- 
nesses which the trial counsel agreed were necessary. Instead of either grant- 
ing or denying the request, however, the convening authority withdrew the 
case from the court-martial and ordered an article 32 investigation because 
he believed that the allegations to which the witnesses were expected to 
testify were not well founded. 

Since there was some question in the court’s mind as to whether the 
military judge had granted a formal continuance or merely a postponement 
of the trial," the opinion of the majority was stated in the alternative. If, on 
the one hand, the military judge had granted a continuance, the majority 
held that the action of the convening authority in removing the case from the 
consideration of the military judge constituted an illegal interference with 
the exercise of his judicial function. If, on the other hand, the grant was only 
in the nature of a postponement, the court would nevertheless hold that the 
convening authority’s action was not the proper response to the defense 
request for the production of witnesses which the trial counsel had agreed 
were necessary. 


IV. 


In view of those decisions, it would appear that the majority position in 


Nivens is consistent with the court’s previous resolutions of the apparent-au- 
thority conflicts between a judge and a convening authority, but Chief Judge 
Darden concurred only in the result of the decision on the ground that, since 
the military judge was without the power to effectuate his ruling, he could 
properly only express his opinion on the merits of such a motion. Noting that 
paragraphs 366 and 69¢e of the Manual confer the power to select the place of 
trial in the convening authority, Chief Judge Darden would hold that, al- 
though the military judge’s opinion should be given great weight, the conven- 
ing authority’s decision on any such notion is final and reviewable only for 
abuse of discretion. Having thus found that the convening authority’s action 
in this case was within his authority, the Chief Judge likewise found no im- 
proper injection into decisions that were within the domain of the trial 
judge. 

In attempting to reconcile the apparent divisions of authority between the 
military judge and the convening authority, both the majority and the con- 
curring opinions rely on separate provisions of the Code and Manual. In the 
view of the majority, the answer was quite simple. Since the matter before 
the military judge was interlocutory, his ruling, according to article 51(b) of 





41. MCM, 1969 (Rev.), para. 58, provides for a distinction between a postponement, 
which may be granted by either the military judge or the convening authority be- 
fore trial, and a continuance, which may only be granted by the military judge at 
trial. 





SPRING 1973 ¢ United States v. Nivens 


the Code, was final and should have controlled. As noted by Chief Judge 
Darden, however, the military judge did not possess the power to effectuate 
his own ruling. How, then, was his ruling to control? 

The majority opinion in Nivens did not specifically address this predica- 
ment, and left unanswered the manner in which such an issue is to be 
handled at trial. Looking to the military reality of the matter, the trial judge 
in the Nivens case realized that he was powerless to effectuate his ruling and 
expressed his inability to understand why the convening authority had re- 
fused to move the site of the trial to a place that was still within the 
jurisdictional area of his command. Faced with this predicament, how, then, 
did the judge err in allowing his decision to be influenced and what were his 
alternatives? 

It should be apparent at the outset that, had the trial judge in Nivens 
dismissed the charges as requested by the defense, this course of action in all 
likelihood would have proved to have been of no avail. Under that contin- 
gency, the judge’s dismissal ruling was reviewable by the convening author- 
ity under article 62(a), and that ruling could have been reversed as a matter 
of law. 

In United States v. Gagnon," the Court of Military Appeals sheds some 
light on this predicament. Here the accused had defended on the lack of 
mental responsibility. A prosecution psychiatrist having a security clearance 
was not only permitted to examine the accused about his handling of certain 
classified matter but was also allowed to testify as to his opinion concerning 
the accused’s judgment in handling these matters. This same classified matter 


had not been made available to the defense. In finding prejudicial error, the 
court also stated its awareness that a military judge was without authority to 
order highly classified information to be made available to a defense counsel 


who has a need to know. In suggesting the manner in which the matter 
should be handled, the court stated: 


All the judge can do is to attempt a judgment or whether the information is rele- 

vant enough that the officers concerned with operations must choose between (1) 

foregoing prosecution, (2) not using the classified information in any way, or (3) 

devising a system under which the information can be used at a trial. A judge who 

has made a determination that this hard choice is unavoidable can then recess the 
trial while the decision is weighed by the convening authority or a superior in 
command.* 

In so formulating this disposition, the court thus reaffirmed their position 
that the interlocutory determination of whether certain classified information 
was relevant remained strictly within the power of the military judge. Only 
the ultimate decision as to the manner in which to put this ruling into effect 
was left to the convening or other competent authority. 

Further insight into the resolution of this problem was also provided by 
the court in United States v. McElhinney.“ By acceding and allowing the 





42. 21 USCMA 158, 44 CMR 212 (1972). 
43. Id. at 165, 44 CMR at 219. 
44. 21 USCMA 436, 45 CMR 210 (1972). 
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action of the convening authority to influence his ruling directing the Gov- 
ernment to produce a defense witness, the court opined that the military 
judge had not used all the weapons in his arsenal of discretion, and stated: 


Since the judge’s original decision was then nonappealable, the convening authority 
was bound in law to honor it (cf. Article 98, Code, supra, 10 USC § 898) or, if he 
did not desire to do so, he had the option to dismiss the charges.“ 


In holding that a motion for a change in the situs of trial is an interlocu- 
tory matter and that the ruling of the military judge on such a matter is 
final, the majority of the court in Nivens has once again reinforced the 
independence of a military judge and has taken another step toward remov- 
ing the convening authority from the trial of the case.* As with other 
instances wherein a military judge does not appear to possess the power to 
effectuate his interlocutory determinations, only the manner in which to 
comply with the ruling that the situs of trial be changed was left to the 
convening authority. Being legally bound to enforce this interlocutory deter- 
mination, the convening authority was faced with only two alternatives; he 
could either comply with the ruling or dismiss the charges. Such an approach 
is entirely consistent with all applicable provisions of the Code and is in 
consonance with one of the primary purposes of Congress under its most 
recent enactment, namely, the creation of a military judiciary with powers 
and functions similar to those of the Federal civilian judiciary.“ 

With respect to interlocutory rulings, the court has thus adamantly refused 
to allow the convening authority to exercise a power of reversal except in the 
limited circumstance of a review of a ruling dismissing a specification which 
does not amount to a finding of not guilty under article 62(a) of the Code 
and paragraph 67f of the Manual. In view of the court’s recent pronounce- 
ments in this area, however, this author is of the opinion that the latter 
provision of paragraph 67/, requiring a military judge to exercise his discre- 
tion when reconsidering a motion relating to issues of fact, no longer retains 
any validity. By giving this procedure its broadest possible construction, the 
court has construed article 62(a) in such a manner as to allow both matters 
of law and fact to be reexamined by a convening authority, who may then, if 
he chooses, reverse and overrule the military judge’s dismissal ruling as a 
matter of law. Although this latter provision has been construed most 
broadly, the court has, by the same token, found error in the absence of such 
statutory authority whenever a military judge has allowed his decisions to be 
influenced by the will of the convening authority. Such an approach to the 
resolution of the apparent-authority conflict between a military judge and the 





. Id. at 439, 45 CMR at 213. 

. See, Barker, Command Influence; Time for Revision?, 26 JAG J. 43 (1971). 

. See generally, Ervin, Military Justice Act of 1968, 45 Mu. L. Rev. 77 (1969) ; 
1968 U.S. Cope Conc. & Ap. News 4503, 4510 (Senate Armed Services Committee 
Wo. 1601, Oct. 1968). 
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convening authority, unless and until Congress enacts legislation removing 
the convening authority from the review of a judge’s decisions dismissing 
criminal charges,” should finally eliminate questions concerning this here- 
tofore incongruous division under the present military criminal system. 





48. In Floyd, supra, note 18, Mr. Floyd suggests a legislative amendment to the Uni- 
form Code of Military Justice which would vest the power to review a judge’s de- 
cision dismissing criminal charges under article 62(a) in the courts of military 
review rather than the convening authority. The adoption of such an amendment, 
conceding the need for the Government to be afforded review under certain cir- 
cumstances, would not only be in accord with the civilian criminal system, but 
would also alleviate the criticism now directed toward the present military system 
wherein this review is conducted by a layman whose primary function is that of 
command. 





Matthews v. United States 


FEDERAL Tort CLarms ACT: EXCEPTIONS TO THE WAIVER OF 
SOVEREIGN IMMUNITY: APPLICATION OF THE MISREPRESENTATION 
EXCEPTION TO NEGLIGENT LEGAL COUNSELING BY MILITARY 
LEGAL COUNSEL. Matthews v. United States, 456 F.2d 395 

(Sth Cir. 1972). 


Lieutenant C. William Reamer, JAGC, USNR* 


IN WHAT Is the first appellate decision on the question, the United 
States Court of Appeals for the Fifth Circuit has held in Matthews v. United 
States’ that redress under the Federal Tort Claims Act* for damages alleg- 
edly suffered as the result of negligent counseling by military legal assistance 


attorneys is not necessarily barred by the “misrepresentation exception” of 
the Act.’ 





*Lieutenant Reamer is currently serving in the Litigation and Claims Division, 
Office of the Judge Advocate General. He received his J.D. degree from Duke Uni- 
versity in 1970. 


1. 456 F.2d 395 (5th Cir. 1972). 
2. 28 U.S.C. $$ 2671-80 (1970). See also 28 U.S.C. §§ 1346(b), 2401(b) (1970). 
3. Section 2680(h) of the Tort Claims Act provides: “The provisions of this chapter 
and section 1346(b) of this title shall not apply to— 
(h) Any claim arising out of assault, battery, false imprisonment, false arrest, 
malicious prosecution, abuse of process, libel, slander, misrepr tation, deceit, or 
interference with contract rights.” 28 U.S.C. § 2680(h) (1970) (emphasis added). 
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I. 


On 6 April 1966, while her husband was on active duty with the Air Force 
and assigned to a base in the Canal Zone, Panama, Mrs. Matthews was 
allegedly injured in an automobile accident. The accident occurred in the 
Zone, and involved an Army vehicle. On 2 April 1968, shortly before the 
expiration of 2 years, the Matthews consulted Air Force legal personnel at 
Laughlin Air Force Base, Texas, concerning their claim for damages alleg- 
edly caused by the accident. They were advised by Air Force legal personnel 
that Mrs. Matthews had done all that she was required to do to protect her 
claim and that she was protected. In fact, the Matthews apparently had done 
nothing to preserve the claim and were not protected, and when an adminis- 
trative claim for $100,091.05 based on injuries sustained in the accident was 
filed with the Army on 2 October 1968, the claim was denied as untimely.* 
The Matthews, thereafter, filed an administrative claim with the Air Force 
predicated on “legal malpractice” of Laughlin Air Force legal personnel in 
(1) failing to advise Mrs. Matthews that she had to submit her claim within 
2 years of the date of the accident,’ and (2) advising Mrs. Matthews that 
she had done all that was required and that she was protected. The second 
claim was also denied by the Air Force. 

The Matthews subsequently filed suit in United States district court under 
the Federal Tort Claims Act setting forth essentially the legal-malpractice 
allegations contained in the second administrative claim. Specifically, their 
contention was that Air Force legal personnel “owed [them] a specific duty 
to give [them] legal advice and counsel and that [their] reliance upon the 
negligent and erroneous advice given resulted in [their first] claim being 
barred.” The United States moved to dismiss the action on the ground that 
it fell within the section 2680(h) misrepresentation exception of the Federal 
Tort Claims Act and was consequently barred. The Matthews filed a reply, 
and upon the submission of memorandum briefs and oral argument, the 
district court granted the motion without written opinion.’ The Matthews 
then appealed. 





4. Section 2401(b), prior to amendment in 1966, provided in part as to claims in ex- 
cess of $2,500: “A tort claim .. . shall be forever barred unless action is begun 
within 2 years after such claim accrues. . . . The subsection was amended in 1966 
to require the filing of an administrative claim in advance of suit in all cases, but 
the application of the subsection, as amended, was expressly limited to claims 
accruing after January 18, 1967, aad would consequently be inapplicable to the 
Matthews’ automobile-accident claim which accrued in April of 1966. Conse- 
quently, insofar as the first claim is concerned, there was no prerequisite of an 
administrative claim, and the Fifth Circuit’s mention of such should be taken to 
mean the requirement of section 2401(b) of filing suit within 2 years.” 

. Id, The proper advice which should have been given to Mrs. Matthews by the Air 
Force was not to file a claim within 2 years but rather that she must file suit 
against the United States within 2 years. 

6. 456 F.2d at 397. 

7, Id. at 397 n4. No findings of fact or conclusions. of law were filed by the district 
court. 


284 





SPRING 1973 ¢ United States v. Nivens 


The sole question on appeal was whether the Matthews’ complaint, when 
viewed in the most favorable light, alleged only misrepresentations of Gov- 
ernment agents and offered no basis for the proof of any set of facts which 
would afford them relief. Based on the scant record before it, the Fifth 
Circuit indicated it was not prepared to hold that there was no “set of facts” 
which would provide a basis for relief.’ 


IL 


A review of the history of the section 2680(h) “misrepresentation excep- 
tion” directed at unveiling a meaningful definition of the exception provides 
little clarification. With its basis a Federal statute jurisdictional in nature, 
the construction of the exception is inescapably a Federal question.” Yet, 
the use by Congress in section 2680(h) of the words “arising out of... 
misrepresentation [and] deceit . . .” are words which the common law has 
historically defined,” and to the extent that such words express distinct 
causes of action in the law of torts, substantial reliance on local law in 
construing the congressional usage would seemingly be required.” 

In a generic sense, misrepresentation could be said to be broad enough to 
encompass a substantial portion of the law of torts. Intentional torts such as 
battery, false imprisonment, or trespass may sound in false representation, 
and certain forms of the negligent invasion of personal and tangible property 
interests, such as a misleading signal by a driver resulting in collision, often 
involve misrepresentation.” It has never been seriously contended, however, 


that the above forms of tortious conduct ought to have a separate basis and 
identity in misrepresentation. Misrepresentation, to the extent that it has 
been considered as a separate and distinct basis of tort liability, has been 
largely confined to the common-law action of deceit.“ 





its only consideration of section 2680(h) characterized the construction of the see- 
tion as: “[a] question of whether [a] claim is outside the intended scope of Fed- 
eral Tort Claims Act, which depends solely upon what Congress meant by the lan- 
guage it used in § 2680(h).” Id. at 705-06. 

. See generally W. Prosser, Law or Torts 683-736 (1971) [hereinafter Prosser]. 
Cf. United States v. Neustadt, 366 U.S. 696 (1961): “Certainly there is no warrant 
for assuming that Congress was unaware of established tort definitions when it en- 
acted the Tort Claims Act in 1946, after spending ‘some twenty-eight years of con- 
gressional drafting and redrafting, amendment and counter-amendment. (Citation 
omitted).’” Id. at 707. 

. Prosser, supra note 11, at 683. 

. Id. at 683-84. Professor Prosser states the traditional elements of the common-law 
action of deceit as: (1) a false representation made by the defendant (2) with 
knowledge or belief on the part of the defendant that the representation is false 
(3) and with an intention to induce the plaintiff to act or refrain from acting in 
reliance upon the representation (4) upon which the plaintiff does justifiably rely 
(5) and suffers damages as a result of such reliance. Jd. at 684-86. 
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The separate tort of “decit” normally involves damage to intangible 
property interests—usually as such interests are found in sales and credit 
transactions.” While other nonpecuniary injuries have sometimes found 
redress in deceit, the garden-variety case of deceit is “one in which the 
plaintiff has parted with his money or property of value in reliance upon the 
defendant’s misrepresentations.” “ 

A crucial element of the action of deceit, as that action initially evolved, 
was the “scienter” element—knowledge on the part of defendant that the fact 
represented was false.” In a strict sense, proof of scienter could be said to 
require that the false representation be made knowingly or without belief in 
its truth or with reckless disregard as to whether it be true or false.* When 
the representation is merely negligently made there is no remedly in deceit.” 
American courts, however, never uniformly accepted the principle that no 
remedy existed for the unintentional misuse of words, and through various 
methods or formulas, a substantial number of jurisdictions adopted theories 
of relief for what might be called “honest misrepresentations.”” 

Once it was recognized that there were some situations where the burden 
of the loss resulting from a negligent misstatement ought to be borne by the 
misstater, the inquiry shifted to the issue of the legal vehicle for recovery. 
Some suggested adequate flexibility could be found within the action of 
deceit to cover those negligent misrepresentations which warranted 
redress;" while others argued that such an extension of deceit inaccurately 
emphasized the business nature of the transaction giving rise to the loss 


when, in fact, the important thing was “negligence” requiring resolution 
under the standard, legal theories of negligence.” 

The Restatement of Torts” essentially adopts a variation of the expan- 
sion-of-deceit approach in treating negligent misrepresentation and preserves 
the legal significance of the nature of the interest of the plaintiff which has 
been negligently invaded. When the negligent misrepresentation involves risk 
of physical harm to the person, land, or chattels of others, the standard of 





Green, Deceit, 16 Va. L. Rev. 749 (1930) [hereinafter Green]. 

. PROSSER, supra note 11, at 684. 

. See Derry v. Peek [1889] 14 App. Cas. 337; Green, supra note 15, at 750-62 
(1930). 

Derry v. Peek [1889] 14 App. Cas. 337, 374. 

. Prosser, supra note 11, at 699, 705. 

Id. at 705. In 1963, the limitation of Derry v. Peek excluding liability for negli- 
gent misrepresentation was abandoned by the House of Lords and recovery in neg- 
ligence was extended to pecuinary loss where a special relationship between the 
parties existed. Hedley Byrne & Co. v. Heller & Partners [1964] A.C. 465. 

. See e.g., Bohlen, Should Negligent Misrepresentations be Treated as Negligence or 
Fraud, 18 Va. L. Rev. 703 (1932); Bohlen, Misrepresentation as Deceit, Negli- 
gence, or Warranty, 42 Harv. L. Rev. 733 (1929). 

See e.g., Green, supra note 15, at 749. 

. Restatement (Seconp) or Torts (1965); Restatement (Seconp) oF Torts 

(Tent. Draft No. 12, 1966). 
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care adopted by and the class of persons protected under the Restatement 
rule are very nearly ones of ordinary negligence—due care and foreseeabil- 
ity.“ In contract, when the threat is to pecuniary interests, the requirement 
of due care is narrower, applying only to one who supplies information in 
the course of his business or profession or in a transaction in which he has a 
pecuniary interest; and the scope of liability is limited to intended recipients 
rather than foreseeable recipients.” At least in nomenclature, however, the 
Restatement rule seems to vary slightly from a strict expansion-of-deceit 
theory by implicitly recognizing the existence of an independent tort of 
“negligent misrepresentation” in both the cases of physical harm and threat 
to pecuniary interests. 

In turning then to the congressional usage of the words “arising out of 
misrepresentation [and] deceit,” three important conclusions may be drawn 
from the local-law history discussed above: (1) there has been a recognition 
of a basis of liability for “negligent” or “honest” misrepresentation; (2) the 
basis of liability has been closely tied to the common-law action of deceit; 
and (3) the nature of plaintiff's interest which has been invaded is crucial in 
determining whether that basis of liability is the proper vehicle for redress. 
However, in examining the congressional history of the section 2680(h) 
misrepresentation exception, there is very little evidence of legislative aware- 
ness or acceptance of these points, especially as they relate to negligent mis- 
representation. One point of view is that the full context and sense of section 





24. See Restatement (Second) oF Torts § 311 (1965) which reads: “Negligent 

Misrepresentation Involving Risk of Physical Harm. (1) One who negligently 
gives false information to another is subject to liability for physical harm caused 
by action taken by the other in reasonable reliance upon such information, where 
such harm results (a) to the other, or (b) to such third persons as the actor 
should expect to be put in peril by the action taken. (2) Such negligence may 
consist of failure to exercise reasonable care (a) in ascertaining the accuracy of 
the information, or (b) in the manner in which it is communicated.” 
See Restatement (SEconpD) oF Torts § 552 (Tent. Draft No. 12, 1966) which 
provides: “Information Negligently Supplied for the Guidance of Others. (1) One 
who, in the course of his business, profession or employment, or in a transaction 
in which he has a pecuniary interest, supplies false information for the guidance 
of others in their business transactions, is subject to liability for pecuniary loss 
caused to them by their justifiable reliance upon the information, if he fails to ex- 
ercise reasonable care or competence in obtaining or communicating the informa- 
tion. (2) Except as stated in subsection (3), the liability stated in subsection (1) 
is limited to loss suffered (a) by the person or one of the persons for whose ben- 
efit and guidance he intends to supply the information, or knows that the 
recipient intends to supply it; and (b) through reliance upon it in a transaction 
which he intends the information to influence, or knows that the recipient so in- 
tends, or in a substantially similar transaction. (3) The liability of one who is 
under a public duty to give the information extends to loss suffered by any of the 
class of persons for whose benefit the duty is created, in any of the transactions 
in which it is intended to protect them.” 

26. See note 3 supra. 
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2680(h)* implies a congressional direction to intentional torts, an implica- 
tion which finds support in committee reports relating to the Federal Tort 
Claims Act.” In construing section 2680(h), however, the courts have not 
accepted the argument that Congress meant only intentional-misrepresen- 
tation deceit.” Since Congress used both the words “misrepresentation” and 
“deceit,” and since only the latter would have been necessary had Congress 
been concerned only about intentional misrepresentation, the courts reasoned 
Congress must have meant something more than just deceit and that some- 
thing must have been “negligent misrepresentation.”” 

If, therefore, section 2680(h) misrepresentation included negligent misre- 
presentation, the question remained for the courts as to exactly what congres- 
sional dimensions of “negligent misrepresentation” were intended. In United 
States v. Neustadt,” the Supreme Court in its only consideration of section 
2680(h) seemingly set a floor by holding that negligent misrepresentation 
meant at least “traditional [or] commonly understood . . . negligent misre- 
presentation.”” In Neustadt, a purchaser of residential property sued the 
Government alleging that he had been furnished with a statement reporting 
the results of an inaccurate and negligently made Federal Housing Adminis- 
tration inspection and appraisal, and, in reliance thereon, he had been in- 
duced to pay a purchase price in excess of the property’s fairmarket value. 
The Court found the claim to be “arising out of . . . misrepresentation,” 
and, hence, barred by section 2680(h).” 





27. See S. Rep. No. 1400, 79th Cong, 2d Sess. (1946), a report accompanying the 
Federal Tort Claims Act where it was said of the section 2680 exceptions: “These 
exemptions cover claims arising out of . . . deliberate torts such as assault and 
battery. . . .” Id. at 33. See also, Note, Federal Tort Claims Act, 56 Yate L. 
Rev. 534 (1947): “The reason for including [the 2680(h)] exception, as ex- 
plained in the committee hearings of an earlier act, is the difficulty of defending 
such suits and the probability of judgments against the Government in amounts 
out of proportion of the damages actually suffered by claimants.” Jd. at 547. “The 
proponents of an earlier bill seemed to fear the inflamatory nature of some of the 
torts here excluded, such as possible third degree beatings by the FBI... .” Id. 
at 547 n.84 (citation omitted). 

See e.g., United States v. Neustadt, 366 U.S. 696 (1961); and Jones v. United 
States, 207 F.2d 563 (2d Cir. 1953), cert. denied, 347 U.S. 921 (1954); but see 
Sayre v. United States, 282 F. Supp. 175, 191 (N.D. Ohio 1967). 

. The Supreme Court said in Neustadt in finding “negligent misrepresentation” to 
have been excluded from the Tort Claims Act by Congress: “‘[DJeceit’ alone 
would have been sufficient had Congress intended only to except deliberately false 
representations. Certainly there is no warrant for assuming that Congress was una- 
ware of established tort definitions when it enacted the Tort Claims Act... .” 366 
U.S. at 707. 

366 U.S. 696 (1961). 

. Id. at 706 citing, inter alia, RestaTEMENT OF Torts § 552 (1938), predecessor of 
RESTATEMENT (Second) oF Torts, supra note 25, and Prosser, Law or Torts 
$87 (1941), predecessor of Prosser, supra note 11, § 107. 

366 U.S. at 711. 
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The courts and the writers have disputed, however, whether section 
2680(h) includes something more than traditional “negligent misrepresen- 
tation.” There is some case authority suggesting that the exception would bar 
recovery when the exception is simply “involved” in the case or represents 
one among several alternative theories of recovery.” In National Manufac- 
turing Co. v. United States," plaintiff business owners claimed injury to 
their properties from flood waters, alleging that Government employees had 
disseminated negligently prepared and erroneous flood information and had 
negligently failed to warn of the impending flood. The plaintiffs had relied 
upon the information provided by the Government and were therefore unpre- 
pared for the eventual flood. The court found both the affirmative acts of 
dissemination and the failure to warn to be misrepresentations, recovery for 
which was barred by section 2680(h). In so doing, the court stated that: 
“(t]he intent of the section is to except from the Act cases where mere ‘talk’ 
or failure to ‘talk’ on the part of a Government employee is asserted as the 
proximate cause of damage sought to be recovered from the United 
States.”” No particular emphasis was placed on the nature of the plaintiffs’ 
interest allegedly invaded.” 

In several post-Neustadt medical-malpractice cases under the Federal Tort 
Claims Act involving “communication of an improper diagnosis,” the nature 
of plaintiff’s interest alleged to have been invaded has similarly been disre- 
garded, and the communicated diagnosis has been characterized as a repre- 


sentation which, if incorrect, would be “within the meaning of the stat- 
ute,” 


even though the injury involved was to plaintiffs person.” Signifi- 
cantly, however, recovery has not been uniformly barred in these cases under 
the theory that the Government may have had an additional duty to render 
proper care and treatment to plaintiff which duty may have been breached, 
and such duty would not be within section 2680(h).” 





. See, e.g. Goodman v. United States, 324 F. Supp. 167, 172 (M.D. Fla.), aff'd, 455 
F.2d 607 (5th Cir. 1971); Covington v. United States, 303 F. Supp. 1145, 1149 
(N.D. Miss. 1969); F. Harper & F James, Law or Torts 1655 n.31, 1656 
(1956). 

210 F.2d 263 (8th Cir.), cert. denied, 347 U.S. 967 (1954). 

. Id. at 276. 

36. Accord, Clark v. United States, 218 F.2d 446 (9th Cir. 1954). Note that both Na- 
tional Manufacturing and Clark were cited by the Supreme Court without disap- 
proval in Neustadt. 366 U.S. at 702-03. But see L. Jayson, Hanpiinc FEepERAL 
Tort Crams §§ 260.50 [3][a]-[b] (1970) expressing reservation about the con- 
tinued soundness of National Manufacturing and Clark because of Neustadt. 

37. Hungerford v. United States, 307 F.2d 99, 102 (9th Cir. 1962). 

38. See, e.g., DeLange v. United States, 372 F.2d 134 (9th Cir. 1967); Beech v. 
United States, 345 F.2d 872 (5th Cir. 1965); Hungerford v. United States, 307 
F.2d 99 (9th Cir. 1962); and Kilduff v. United States, 248 F. Supp. 310 (E.D. 
Va. 1960). 

. See, e.g., DeLange v. United States, 372 F.2d 134 (9th Cir. 1967) ; Hungerford v. 
United States, 307 F.2d 99 (9th Cir. 1962). 
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In contrast, there is substantial Federal authority which impliedly gives 
weight to the nature of plaintiff’s interest which is damaged. In Neustadt,” 
the Supreme Court was faced with the apparent conflict with a prior case, 
Indian Towing Co. v. United States,“ in which the court had held as 
cognizable under the Tort Claims Act, a claim for property damage caused 
when plaintiff's tug boat and tow ran aground as a result of the Coast 
Guard’s negligent failure to keep in operation the beacon lamp in the light- 
house. The Neustadt court distinguished Jndian Towing on the ground that, 
while the claim in Jndian Towing might be said to have been incident to a 
misrepresentation in a generic sense, it could not be said to have arisen from 
“misrepresentation” since that tort as a distinct action had been identified 
with common-law deceit and had been largely confined to interests financial 
in nature.” 

A line of cases involving the dissemination of inaccurate flight information 
to aircraft by Federal Aviation Agency controllers has followed the dictum of 
Neustadt in not prohibiting recovery under section 2680(h).“ For example, 
in Engham v. Eastern Air Lines, Inc.,“ a commercial airliner had crashed 
in attempting to land on a runway engulfed in swirling ground fog. In a 
subsequent suit against the airline company and the United States, plaintiff, 
executor of the estate of a crash victim, alleged and proved that an FAA 
controller had been a contributing cause of the crash in negligently failing to 
communicate up-to-date weather information to the approaching airliner. 
The Government defended, in part, by contending that the failure to commu- 


nicate weather information was, in essence, a negligent misrepresentation by 
the controller, and that plaintiff was consequently barred from recovery by 
virtue of section 2680(h). The Second Circuit disagreed and found that the 
FAA controller had breached a duty to warn much like the breach in Indian 
Towing.” “Where the gravamen of the complaint is the negligent perform- 
ance of operational tasks, rather than misrepresentation, the Government 
may not rely upon section 2680(h) to absolve itself of liability.” 





40. United States v. Neustadt, 366 U.S. 696 (1961). 
41. 350 U.S. 61 (1955). 
42. 366 U.S. at 711 n.26. But see note 36 supra and accompanying text. 

. See, e.g., Ingham v. Eastern Air Lines, Inc., 373 F.2d 227 (2d Cir.), cert. denied, 
389 U.S. 931 (1967); United Air Lines, Inc. v. Wiener, 335 F.2d 379 (9th Cir.), 
cert. dismissed, 379 U.S. 951 (1964); and Wenninger v. United States, 234 F. 
Supp. 499 (1964). 

. 373 F.2d 227 (2d Cir.), cert. denied, 389 U.S. 931 (1967). 

. See text accompanying notes 41-42 supra. 

. 373 F.2d at 239 (citations omitted). The Government in /ngham had relied heav- 
ily on National Manufacturing Co., 210 F.2d 263 (8th Cir.), cert. denied, 347 U.S. 
967 (1954), supra, notes 34-36 and accompanying text, in which Government 
agents’ failure to warn of a coming flood was characterized as conduct within the 
misrepresentation exception. The Jngham court expressed doubt in the continued 
persuasiveness of National Mfg. Co. in view of Neustadt and distinguished Neus- 
tadt on the ground that it “involved business dealings of a financial or commercial 


character with the Government, a totally different setting from the instant action.” 
373 F.2d at 239. 
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Il. 


In Matthews, the sole question before the court was whether the legal 
advice of Air Force personnel, allegedly negligent, constituted a section 
2680(h) misrepresentation. Of apparent major importance to the circuit 
court was the context in which the question arose—a motion to dismiss 
entered before trial. The motion to dismiss could be granted only if it 
appeared beyond doubt that “plaintiffs [could] prove no set of facts in 
support of [their] claim which would entitle [them] to relief.”” 

The court first considered Neustadt.” While Neustadt had involved clas- 
sic, negligent misrepresentation, the Matthews court noted the Supreme 
Court’s dictum in Neustadt that, while “misrepresentation” in a generic sense 
ran throughout the law of torts, it had largely been confined as a separate 
action to the invasion of financial or commercial interests in the course of 
business dealings.” In addition to the Neustadt limitation, the Matthews 
court further noted two principal areas when representations of Government 
employees which proximately caused injury to the person to whom the 
representation was made and when recovery was not barred by section 
2690(h): “(a) certain medical malpractice cases, and (b) negligent flight 
information cases.”” Recovery in the former group of cases had been 
permitted on a theory that the Government physician had breached a duty to 
render proper treatment” and in the latter group largely by characterizing 
the inaccurate flight information as a breach of an “operational task.”” The 
Matthews court did not suggest that negligent legal advice is similar to either 
of the two categories. The court believed that, in the absence of evidence in 
the record as to (1) whether the Matthews had been instructed or encour- 
aged to seek the assistance of Air Force legal personnel and (2) whether 
such legal personnel had been instructed to assist thoroughly a person seek- 
ing competent legal aid, the legal advice could not be summarily dismissed as 
a section 2680(h) misrepresentation.” 


IV. 


In the final analysis, Matthews presents two major issues which ought to 
be the subject of scrutiny: (1) Matthews provokes an examination of the 
judicial development and construction of section 2680(h); and (2) Mat- 
thews requires assessment of the prospects of the defense of misrepresen- 
tation in future Federal Tort Claims Act legal-malpractice cases. 

The issue of the judicial development and construction of section 2680(h) 





47. 456 F.2d at 397 (citation omitted). 

48. 366 U.S. 696 (1961). See text accompanying notes 30-32 supra. 
49. 456 F.2d at 397-98. 

50. Id. at 398 

51. See text accompanying notes 37-39 supra. 

52. 456 F.2d at 398. See text accompanying notes 43-46 supra. 

53. Id. at 399 
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is really nothing more than a question of whether section 2680(h) has been 
construed and applied by the courts in a manner intended by the Congress. 
The question, however, is not merely whether section 2680(h) has been 
correctly applied but it is also a question of the judicial approach utilized in 
ruling on the misrepresentation defense when presented by the Government 
in a particular case. Past discussion has indicated that the courts have clearly 
decided that the section 2680(h) bar applies to negligent as well as inten- 
tional misrepresentations.“ In the face of the near uniformity of this pre- 
cedent, there seems little to be gained in disputing the decision that section 
2680(h) applies to negligent misrepresentation although the context of the 
section and the legislative history would apparently support such a 
dispute.” 

However, because of the almost ad hoc approach of the courts in delineat- 
ing exactly what constitutes section 2680(h) negligent misrepresentation, as 
opposed to what constitutes actionable negligence with incidental misrepre- 
sentation, there are many things to be considered or questioned in the 
judicial construction of the misrepresentation exception. 

As stated before, the United States Supreme Court in United States v. 
Neustadt,” in dictum, suggested that Congress probably meant section 
2680(h) misrepresentation to be “commonly understood and traditional” 
misrepresentation.” That would, of course, restrict the misrepresentation 
defense to claims of invasion of plaintiff's pecuniary interests rather than 
damage to the person or property of plaintiff.” A review of the cases 
indicates, however, that the Neustadt view of the significance of the plaintiff's 
injury is not necessarily the one which the lower courts are following. Many 
of the cases seem to be turning primarily on the question of the characteriza- 
tion of the alleged Government misconduct, and the Government more fre- 
quently loses on this threshold issue of characterization rather than the next 
level of inquiry as to which of plaintiff’s interests the alleged misrepresen- 
tation injured. Thus, in Marival, Inc. v. Planes, Inc.,” in reviewing the 
section 2680(h) case law, the court stated: 


Cases in which the courts have found negligence, rather than negligent misrepresen- 
tation, involve factual situations in which the misrepresentation involved is incidental 
to negligent conduct . . . [whereas] examination of the leading cases of negligent 
misrepresentation indicates that in each the cause of action arose directly from reli- 
ance on the communication of certain erroneous facts arrived at through negligent 


means.” 





See note 29 supra and accompanying text. 

. See note 27 supra. 

. 366 U.S. 696 (1961). 

. Id. at 706-08. 
See Prosser, supra, at note 11. 

. 306 F. Supp. 855 (N.D. Ga. 1969). 

. Id. at 858 (citations omitted). It should be noted that the Marival court did indi- 
cate in its discussion of the section 2680(h) case law an awareness of the nature 
of the interest invaded, but the court attributed no particular import to it. 
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Because of the importance of the characterization of defendant’s conduct 
to a court considering a section 2680(h) defense, a court frequently has had 
to engage in some difficult reasoning to arrive at what apparently is a correct 
result. The FAA flight-and weather-information cases provide a good 
example.” As discussed previously, these cases are generally characterized 
as Indian Towing cases, with the gravamen of the action being portrayed as 
“negligent performance of operational tasks”—negligent failure of Govern- 
ment employees to provide information and warnings, a duty previously 
undertaken by the Government™—rather than misrepresentation. The ra- 
tionale of these cases is arguable on at least three points. First, the FAA 
cases are distinguishable from Indian Towing in that the FAA cases involved 
a representation of information, either affirmatively expressed or implied 
from a failure to express, while Indian Towing consisted of a basic failure to 
maintain an information disseminating device which, in turn, may or may 
not have led to a misrepresentation.” Second, the characterization of the 
FAA misconduct as breaches of “operational tasks,” would apparently de- 
stroy the misrepresentation defense in any case not involving the governmen- 





Perhaps not coincidentally, no case has been found, prior to Matthews, involv- 
ing an invasion of a pecuniary interest of plaintiff and sounding in misrepresen- 
tation in which the Government has lost on a misrepresentation defense; and, sim- 
ilarly, only several post-Neustadt cases involving personal injury or property 
damage have been discovered wherein a Government defense of misrepresentation 
has been sustained. See DeLange v. United States, 372 F.2d 134 (9th Cir. 1967) ; 
Western Steel Buildings, Inc. v Adams, 286 F. Supp. 570 (D. Colo. 1968); 
Vaughn v. United States, 259 F. Supp. 286 (N.D. Miss. 1966) ; Phillips Pipe Line 
Co. v. United States, 299 F. Supp. 768 (W.D. Okla. 1969); cf. Bartie v. United 
States, 216 F. Supp. 10 (W.D. La. 1963), affi’d. on other grounds, 326 F.2d 754 
(5th Cir.), cert. denied, 37 U.S. 852 (1964). Nonetheless, the stated rationale of 
the cases has been the character of the defendant-Government’s conduct. 

. See, Ingham v. Eastern Airlines, Inc., 373 F.2d 227 (2d Cir), cert. denied, 389 
U.S. 931 (1967); United Air Lines, Inc. v. Wiener, 335 F.2d 379 (9th Cir.), cert. 
dismissed, 379 U.S. 951 (1964); and Wenninger v. United States, 234 F. Supp. 
499 (1964). 

See, e.g., Ingham v. Eastern Airlines, Inc., 373 F.2d 227 (2d Cir), cert. denied, 
389 U.S. 931 (1967): “The Indian Towing case, on the other hand, bears close re- 
semblance to the present controversy. The Coast Guard’s negligent failure to main- 
tain the beacon lamp in the lighthouse is closely akin to the controller’s failure to 
provide up-to-date weather conditions. Both cases thus involved a negligent failure 
. . . to perform a duty [Government employees] had undertaken. . . .” Id. at 239. 

. In Wenninger v. United States, 234 F. Supp. 499 (D. Del. 1964), an FAA flight-in- 
formation c@se, it was said: “A failure to warn of an existing danger, when a 
duty to do so exists, is in a sense an implicit assertion that there is no danger.” 
Id. at 505. So, strictly speaking, in the FAA there has generally been some type 
of representation. In Indian Towing Co. v. United States, 350 U.S. 61 (1955), 
however, there may have been no representation ever made, either express or im- 
plied from silence, since the beacon light was never working, much as if the FAA 
controller’s transmitter was not working, thus leaving the airline pilot with no in- 
formation whatsoever. 
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tal planning stage.“ And, third, the characterization of defendant’s conduct 
as negligence would permit recovery for pecuniary harm in cases based on 
inaccurate flight or navigational information,” a result probably inconsist- 
ent with congressional purpose underlying section 2680(h). All of the above 





64. The characterization of the duty to warn cases, such as Indian Towing and the 
FAA cases, as cases essentially involving the failure to perform operational tasks 
appears to be am attempt to transplant the planning-level/operational-level distinc- 
tion in governmental functions from the section 2680(a) discretionary-function de- 
fense to the 2680(h) misrepresentation exception. See Dalehite v. United States, 
346 U.S. 15, 42 (1953). The characterization of certain activities as “operational 
tasks” in the section 2680(h) context, however, seems to provide very little assist- 
ance in solving the fundamental question of whether there has been a misrepre- 
sentation made upon which plaintiff relied. Carrying the “operational task” charac- 
terization to an extreme, it could be argued plausibly that the FAA inspector in 
Neustadt was discharging an operational task. Indeed, plaintiffs in Matthews char- 
acterized the misconduct of Air Force legal personnel as “negligent performance 
of operational tasks.” Brief for Appellants at 9, Matthews v. United States, 456 
F.2d 395 (Sth Cir. 1972). Where does the “operational task” characterization stop 
short of all governmental functions at an operational level including those of dis- 
semination of information? 

. Hypothetically, there would be no reason why plaintiff could not recover against 
the United States under the following facts: 
Hypo No. 1: XYZ Shipping Co. contracts to deliver certain cargo to ABC Corp. 
XYZ Co. subsequently discovers its shipping route is not capable of transit be- 
cause a Government-operated navigational aid is inoperative due to the Coast 
Guard’s negligent maintenance. XYZ Co. cannot meet its contracted delivery date 
and sues the Government for its damages. 
Hypo No. 2: XYZ Shipping Co. is aware that a Government-operated navigational 
aid on its normal shipping channel is not in operation due to ordinary mainten- 
ance. XYZ Co. contacts the Coast Guard and is negligently informed that repairs 
have been completed and that the navigational device is in operation. XYZ Co. 
then contracts with ABC Corp. for the delivery of certain cargo to ABC. In fact, 
the navigational device is not yet repaired although repairs are proceeding at a 
reasonable rate. XYZ Co. cannot meet its shipping contract and sues the Govern- 
ment for its damages. 
Hypo No. 3: A operates a charter flying service in which he flies sightseers 
around a chain of islands. A has booked his flight completely pand contacts the 
local FAA controller for weather information. While the weather is fine, nonethe- 
less the FAA controller negligently informs A that there is very bad weather in 
the area where A intends to fly. A cancels the flight. In fact, the weather was 
good within the operational area. A sues the Government for lost profits. 
Hypo No. 4: A is a passenger aboard XYZ Airline Co., Flight No. 1.Flight No. 1 
is to land in New York where A will enter his company’s bid for an important 
contract. Flight No. 1 radios prior to landing for weather information. The FAA 
controller negligently reports the visibility as 100 feet when, in fact, it is 1000 
feet. The pilot of Flight No. 1 in accordance with the XYZ Flight Manual decides 
to land in Philadelphia, the nearest available airport with a visibility in excess of 
500 feet. A cannot meet the close-of-bid deadline, and his company loses the con- 
tract. A’s company sues the Government for lost profits. It seems highly unlikely 
any of these suits ought to be successful under section 2680(h) although each in- 
volves the negligent performance of an “operational task.” 
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deficiencies could be corrected by a judicial recognition that the FAA cases 
are essentially misrepresentation cases but, because of the nature of plaintiff’s 
injury, are not cases of “traditional” misrepresentation and therefore not 
within the congressional direction of section 2680(h). 

Similar problems have been interjected into section 2680(h) by the inac- 
curate, communicated-diagnosis medical-malpractice actions. The crucial 
issue there has been the existence of a duty by Government employees to 
treat in addition to the duty to diagnose and communicate correctly.” 
Unlike the FAA cases, here, the courts have characterized an inaccurate 
diagnosis as a misrepresentation within section 2680(h), and they have 
relied on the usually coincident breach of the additional duty to treat, if such 
duty exists, to support plaintiff's right to redress. If the additional duty is not 
breached or does not exist, however, a section 2680(h) defense can 
prevail.” While it seems clear that an inaccurate diagnosis is a misrepresen- 
tation of sorts, it seems equally clear that, under the common law, an 
inaccurate diagnosis involving physical harm to the person has generally 
been treated under rules of ordinary negligence and is not within the tradi- 
tional or commonly understood tort of negligent misrepresentation.” 

In both the FAA cases and the medical-malpractice cases, the difficulty 
simply seems to be the prevailing judicial feeling that the Government’s 
conduct must fit into one of two categories. The conduct is either negligence, 
in which case a misrepresentation defense will be denied, or the conduct is 
negligent misrepresentation, in which case the section 2680(h) exception will 
be applied. The solution to the dilemma would be a judicial recognition that 
any Federal Tort Claims Act case involving some element of misrepresen- 
tation would fail into one of three categories insofar as the misrepresentation 
element is concerned. Category I would include those cases where the misre- 
presentation is merely incidental to a breach of the duty to exercise due 
care.” Section 2680(h) would not apply. Category II would encompass 
those cases where the Government misconduct is in essence a misrepresen- 
tation or misstatement and, as a result, plaintiff's person or tangible property 





See text accompanying notes 37-39 supra. 

. E.g., DeLange v. United States, 372 F.2d 134 (9th Cir. 1967). 

See RestatEMENT (SECOND) oF Torts $ 311, comment b at 106 (1965) which 
places the misrepresentations of a physician within that category of torts of one 
who undertakes to give information affecting the safety of another. Rules of negli- 
gence as opposed to rules of traditional negligent misrepresentation are applied. 
See notes 24-25 supra. 

. E.g., United States v. Neustadt, 366 U.S. 696, 711 n.26 (1961), where the Govern- 
ment driver negligently signals a left turn upon which plaintiff relies and is physi- 
cally injured. This misconduct is properly characterized as a breach of the general 
duty of due care in one’s actions regardless of the attendant element of misrepre- 
sentation. See Harper & James, Law or Torts 545 (1956). 
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has been injured.” Section 2680(h) would not apply. Category III would 
be composed of those Government misrepresentation situations resulting in 
pecuniary harm to plaintiff, the remedy for which, insofar as the misrepre- 
sentation is concerned, would be barred by section 2680(h)” under Neus- 
tadt. Such a method of categorization would reflect and be consistent with 
the legislative intent when Congress drafted section 2680(h)—the traditional 
and commonly understood definitions of the common-law torts.” And such 
a method has the virtue of preserving for the Federal courts the decision of 
when to grant relief without the threat of restraint from prior dictum.” 

The question then is where do Matthews and future potential legal mal- 
practice cases fit within the foregoing system of analysis? Since most legal 
malpractice cases will likely involve pecuniary harm to plaintiff, each case 
ought to fit in either Category I or III.“ The future battleground for the 
Government in its attempts to assert the misrepresentation defense will be in 
the characterization of the Government legal-personnel misconduct. Was the 
misrepresentation the essence of or merely incident to the alleged negli- 
gence? 

Plaintiff can be expected to take one of two approaches. He will either 
concede that inaccurate information or advice is a section 2680(h) misrepre- 
sentation and seek to show that, in his particular case, there was some 
additional duty not sounding in communication which was also breached, or 
plaintiff will argue that, in every case where Government legal personnel 
undertake to provide legal services, there is a broad general duty of care and 


that any breach thereof, whether it be by inaccurate legal advice or some 
other act or omission, constitutes a breach of this duty of due care and, 
therefore, negligence. 

Matthews provides an excellent illustration of the importance of the ques- 
tion of which of the two potential arguments plaintiff will select. In Mat- 
thews, plaintiffs argued essentially the latter proposition—that the scope and 





. E.g., Indian Towing Co. v. United States, 350 U.S. 61 (1955), and the duty-to-warn 
cases, Ingham v. Eastern Airlines, Inc., 373 F.2d 227 (2d Cir), cert. denied, 389 
U.S. 931 (1967) ; United Air Lines, Inc. v. Wiener, 355 F.2d 379 (9th Cir.), cert. 
dismissed, 379 U.S. 951 (1964); and Wenninger v. United States, 234 F. Supp. 
499 (1964). 

. E.g., United States v. Neustadt, 366 U.S. 696 (1961). 

. Id. at 706-08. 

. See note 65 supra. 

One problem with placing Matthews within Category I1I—negligent misrepresen- 
tation—might be the absence of a financial or business transaction. While it is 
true that most authorities dealing with traditional negligent misrepresentation still 
cite the requisite transaction, this would appear to be because most pecuniary in- 
juries caused through misstatements are usually incident to some type of sales or 
credit transaction. It has never been suggested, however, that pecuniary injury 
caused by negligent misstatements but not involving a financial transaction ought 
to be treated differently when a transaction is involved. Cf. Goodhart, Liability for 
Innocent but Negligent Misrepresentations, 74 Yate L. Rev. 286, 299 (1964). 





296 








SPRING 1973 e Matthews v. United States 


nature of the duty owed to the Matthews by the Government legal personnel 
was of such breadth as to render the inaccurate advice a breach of a broad 
duty of care, rather than merely a breach of a duty to state correctly certain 
information undertaken to be given.” This broad duty of care, plaintiffs 
argued, arose from the relationship between the Government and the Mat- 
thews under the Government legal assistance and claims program and was a 
“specific duty” to provide legal assistance, counsel, advice, and warnings in 
connection with plaintiffs’ claims.” 

The argument is basically a sham. It asks the court to engage in a kind of 
contorted reasoning similar to that which courts have felt compelled to use in 
the FAA flight and weather-information cases.” Its effect, if accepted, 
would apparently be to put every Federal tort legal-malpractice case outside 
the reach of section 2680(h), regardless of the misconduct involved. At most, 
the relationship between the Matthews and Air Force legal assistance person- 
nel was a lawyer-client relationship—the type of legal relationship the Mat- 
thews likely would have assumed with a non-Government attorney. Yet, at 
common law, it was never suggested that the existence of a lawyer-client 
relationship transformed negligent legal advice into a breach of a broad duty 
of care or negligence. Quite the contrary, the relationship was significant at 
common law because it could transform an unremediable honest misstate- 
ment into an actionable negligent misrepresentation.” To be sure, the law- 
yer-client relationship could give rise to other duties to the client not sound- 
ing in communication—that is to say the attorney may have undertaken to 
perform additional services quite apart from advising the client. But, at 
common law, it was the identification of the duties undertaken rather than 
some magic in the mere commencement of the relationship itself which 
determined the nature of the breach and type of plaintiff's remedy—either in 
misrepresentation/deceit or in negligence. 

Of the two potential arguments for plaintiff in avoiding section 2680(h), 
the only proper one therefore ought to be the first—that Government legal 
personnel owed plaintiff certain duties in addition to providing legal infor- 
mation or advice, e.g., drafting certain papers or other services not sounding 
in advice and counsel alone. The success or failure of the contention will turn 





75. “The United States owned a specific duty through its legal assistance and claims 
programs to [plaintiffs]. . . . [L]egal officers of the U.S. Air Force .. . had a spe- 
cific duty to counsel and advise Plaintiffs of their rights, to warn them of the stat- 
ute of limitations on such claims,and to advise them of the action that must be 
taken in order to legally assert such claim. The U.S. Air Force legal office’s ‘negli- 
gent performance of operational tasks’ led directly to injury of property of .. . 
Plaintiffs.” Brief for Appellant at 8-9, Matthews v. United States, 456 F.2d 395 
(5th Cir. 1972). 

. Id, 

. See notes 61-65 supra and accompanying text. In both the FAA flight and weather- 
information cases and in Matthews, the individual courts have been asked es- 
sentially to transform negligent words into negligent acts. 

See generally Goodhard, Liability for Innocent but Negligent Misrepresentations, 
75 Yave L. Rev. 286, 291-92 (1964). 


297 








JAG Journal e XXVII 


on the facts of the particular case at bar. The argument must be that, within 
the lawyer-client relationship, Government attorneys undertook a duty to 
provide the client with legal advice and information and, in addition, under- 
took to perform some additional tasks.” Plaintiff must argue that the 
Government employees failed in the performance of these additional tasks, 
and that such failure is not within the section 2680(h) exception. In essence, 
it is not merely the lawyer-client relationship which is important but also the 
specific tasks undertaken by the lawyer. 

The distinction between the two potential arguments may appear lost, 
however, because one might argue that the lawyer-client relationship always 
gives rise to some duties in addition to the duty to advise the client correctly. 
Aside from the hope that a court would recognize such a broad proposition 
as merely a disguise of the broad, general-duty argument, a case like Mat- 
thews illustrates a situation in which, arguably, no duty in addition to 
providing legal advice and information exists. In Matthews, there was little 
Air Force personnel could do other than to advise the Matthews of the 2-year 
statute of limitations, and the necessity of filing suit within that period.” 
Viewed in that light, the case appears to be one where the misrepresentation 
defense should not have been lost. 





79, The potential argument of a legal-malpractice plaintiff, that the Government legal 
personnel undertook duties in addition to providing plaintiff with legal informa- 


tion and advice, is obviously very similar to that used by the courts in the medi- 
cal-malpractice cases. See text accompanying notes 37-39 supra. In a sense, the 
medical-malpractice cases support the contention that a section 2680(h) defense 
ought to turn on what has been undertaken rather than merely the existence of 
nonexistence of some legal relationship. 

. See notes 4-5 supra. Since filing an administrative claim would have been a use- 
less act by the Matthews (see Phillips Pipe Line Co. v. United States, 299 F. 
Supp. 768 (W.D. Okla. 1969) ), plaintiffs’ claim could have been protected only by 
filing suit against the United States. It seems unlikely that the Air Force legal- 
assistance personnel had a duty physically to assist plaintiff such as drafting and 
filing the complaint. In a situation where formal legal action was necessary, the 
Matthews ought to have been advised to seek civilian counsel and, while the facts 
are not clear, more likely than not they were so advised. Even if the Matthews 
were not so advised, the failure to refer to civilian legal counsel was probably not 
the proximate or effective cause of the alleged pecuniary injury. 
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CONFESSIONS AND ADMISSIONS: TEST FOR PREJUDICE: 

APPLICATION OF THE HARMLESS-ERROR DOCTRINE TO 
CONSTITUTIONALLY INFIRM CONFESSIONS. Milton v. Wainwright, 
407 U.S. 371 (1972). 


Lieutenant Commander Harvey E. Little, JAGC, USN* 


I. 


GEORGE WILLIAM MILTON was convicted in a Florida court in 
1958 of first-degree murder and sentenced to life imprisonment. Milton had 
murdered his common-law wife by driving his car into a river with his wife 
securely locked inside. He was arrested on a manslaughter charge and incar- 
cerated. Ten days later he confessed to the murder and repeated the confes- 
sion the following day to a stenographer who transcribed it for his signature. 
(The first statement had been tape recorded.) The next day he approached 
the investigators and stated he wished to clarify his previous statement. A 
reenactment of the crime was then staged, pictures taken, and once again the 
accused dictated a statement to a stenographer. One week later he retained an 
attorney, who advised him not to discuss the case further. Some time later 
the police planted an agent in Milton’s cell who posed as a fellow prisoner. 
Through discussion of his own fictitious crime, the agent was able to secure 
still a fourth confession. Milton was then duly convicted and sentenced. In 
1969 he sought a writ of habeas corpus in Federal court, asserting that his 
conviction should be set aside because the fourth confession was obtained by 
stealth, after he had been indicted and after he had retained counsel.’ His 
argument basically was that the confession had been obtained in violation of 
his right to counsel as interpreted in Massiah v. United States.2 The district 
court and the Court of Appeals for the Fifth Circuit held that, while the 
confession was improperly admitted under the Massiah doctrine, the applica- 
tion of that case was not retroactive. The Supreme Court, however, refused to 
test Massiah for retroactivity. Held: the admission of the confession in 
evidence, even if it was error, was harmless beyond a reasonable doubt.® 





* Lieutenant Commander Little is presently serving as an appellate Government 
counsel, Navy Appellate Review Activity, Office of the Judge Advocate General. He 
received the J.D. degree from the University of Texas in 1964. 


1. In Massiah v. United States, the Court found that use of an electronic listening 
device in the accused’s car to obtain a postindictment confession was an unconsti- 
tutional deprivation of the right to counsel. 377 U.S. 201 (1969). 

2. Id. 


3. An interesting sidelight to the case is to be found in Mr. Justice Stewart's dissent. 
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Prior to 1967 an argument raged among constitutional lawyers and schol- 
ars as to whether there existed such a doctrine as harmless error when an 
error was of constitutional dimensions.‘ In Chapman v. California,5 however, 
the Supreme Court rejected the view that, if an error occurs during a case, 
and the error is of constitutional proportions, reversal must necessarily 
follow.* The Court laid down a clear, albeit unusual, rule of appellate prac- 
tice: 

. . » We conclude that there may be some constitutional errors which in the setting 

of a particular case are so unimportant and insignificant that they may, consistent 

with the Federal Constitution, be deemed harmless, not requiring the automatic 

reversal of the conviction. . . . 


. » . [Blefore a federal constitutional error can be held harmless, the court must be 
able to declare a belief that it was harmless beyond a reasonable doubt. . . .” 


Standing alone, that language would seem to indicate that very few viola- 
tions of constitutional protections would qualify for application of the harm- 
less-error doctrine. Two years later, in Harrington v. California,’ however, 
the Court extended the application of harmless error to the sixth-amendment 
right to confrontation. In that case, the confessions of the accused’s three 
codefendants were introduced against each of them in a joint trial, and the 
jury was instructed that each confession could be considered only against the 
defendant who made the confession. Despite the violation of the accused’s 
right of confrontation under the sixth amendment, the Court found the error 
to be harmless beyond a reasonable doubt. Since Harrington, the Federal 
courts have applied the rule to most procedural constitutional protections. 


“TIL. 


The Supreme Court in its last term discussed the rule several times. In 
United States v. Tucker,’ the accused was cross-examined as to his previous 
felony convictions. At least two of these convictions resulted from trials in 





The author of the majority opinion in Massiah, Stewart rejects the retroactivity 
theory as regards Massiah, arguing it is merely a restatement of earlier cases, 
beginning with Powell v. Alabama, 287 U.S. 45 (1932). 
See Chapman v. California, 386 U.S. 18, 21, 42 (1967). 
Id. 
In Chapman, the prosecutor and the trial court had led the jury to believe that the 
defendant's silence could be considered against her. Such practice was declared 
unconstitutional in Griffin v. California, 380 U.S. 609 (1965). 

. 386 U.S. at 22. 
395 U.S. 250 (1969). 

. Admission of the confession of a codefendant was condemned as an unconstitu- 
tional invasion of the right of confrontation in Bruton v. United States, 391 U.S. 
123 (1968). 

404 U.S. 443 (1972). 
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which the accused had neither been represented by counsel nor had he made 
an intelligent waiver of counsel.!! These three convictions were also consid- 
ered by the district judge as a matter aggravating the crime, and he thus 
escalated the punishment to the maximum. The Court of Appeals for the 
Ninth Circuit affirmed the judgment of the district court that use of the 
constitutionally infirm convictions for purposes of impeachment was harm- 
less error, but reversed the district court as to the sentence, and held that 
consideration of these convictions in determining sentence was not harmless. 
The Supreme Court decided only the issue of the influence on sentence. The 
court decided that, while the evidence on the merits may have been 
overwhelming”? against the accused, and therefore the disclosure of the 
convictions in cross-examination did not prejudice him, the convictions were 
the primary evidence in the sentencing portion of the trial. The Court con- 
cluded that, had the district judge been aware of the constitutional infirmities 
of the previous convictions instead of believing, as he did, only that he had 
been thrice convicted of felonies, a different sentence might have been ad- 
judged. In Loper v. Beto,!* the Court had before it another case in which 
convictions obtained in violation of the accused’s right to counsel were used 
for impeachment purposes. Unlike the situation in Tucker, the evidence 
against Loper consisted only of the testimony of the child-victim of the 
offense charged. The Court reversed, holding that use of the constitutionally 
infirm convictions was prejudicial. 

The various courts of appeals have applied the harmless-error doctrine to a 
number of constitutional violations since Harrington was decided.’* Most 


frequently, the doctrine has been applied to confessions introduced in multi- 
ple trials which violate the constitutional right of confrontation. Other viola- 
tions held harmless have been comment in argument by prosecuting attor- 
neys on the accused’s reliance on his right to silence,!5 admission into 
evidence of fruits of searches pursuant to arrest which went well beyond the 





. Such convictions were held to have been acquired in violation of the sixth-amend- 
ment right to counsel in Gideon v. Wainwright, 372 U.S. 335 (1963) (held 
retroactive in Pickelsimer v. Wainwright, 375 U.S. 2 (1963) ). In Burgett v. Texas, 
389 U.S. 109 (1967) the Court held that use of such convictions to enhance 
punishment was likewise a violation of the Constitution. 

The accused was convicted of bank robbery and positively identified by four bank 
employees as the perpetrator of the offense. 

. 405 U.S. 473 (1972). 

Ignacio v. Guam, 413 F.2d 513 (9th Cir. 1969), cert. denied, 397 U.S. 943 (1970) ; 
James v. United States, 416 F.2d 467 (Sth Cir. 1969), cert. denied, 397 U.S. 907 
(1970) ; Alley v. United States, 426 F.2d 877 (8th Cir. 1970); and Metropolis v. 
Turner, 437 F.2d 207 (10th Cir. 1971). 

Condemned as an unconstitutional invasion of the fifth-amendment right to remain 
silent in Griffin v. California, 380 U.S. 609 (1965). Coleman v. United States, 420 
F.2d 616 (D.C. Cir. 1969) ; United States v. Warner, 428 F.2d 730 (8th Cir.), cert. 
denied, 400 U.S. 930 (1970). 
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accused and the immediate area around him,!* admission of confessions 
obtained in violation of the warning requirements,’ cross-examination of an 
accused about his pretrial reliance on the right to remain silent,!* ineffective 
assistance of counsel,!® and admission of testimony confirmed by suggestive 
lineups.2° A joint trial in which one codefendant’s guilty plea was heard by 
the same jury as heard the other’s contested case has been found to be 
harmless.?1 Even an alleged inadequate inquiry into the providence of a 
guilty plea apparently falls properly within the harmless-error rule.2” 


IV. 


What then is the outer perimeter of the harmless-error rule? A cursory 
reading of Loper, particularly a footnote®* in the plurality opinion, might 
indicate that the rule will not be applied where convictions obtained in 
violation of the accused’s right to counsel have been admitted in evidence 
against him. That conclusion, is, however, fraught with danger. The grant of 
certiorari in Loper was limited to. this single question: “Does the use of 
prior, void convictions for impeachment purposes deprive a criminal defend- 
ant of due process of law where their use might well have influenced the 
outcome of the case?” The answer to that question was of course affirmative. 
Mr. Justice White, who concurred in the result, stated “. . . I do not under- 
stand our prior decisions to hold that there is no room in cases such as this 
for a finding of harmless error. . . .” 4 Finally, the author of the plurality 
opinion in Loper, Mr. Justice Stewart, wrote dissenting opinions in Chap- 
man, Harrington, and Milton, and has consistently indicated his distaste for 
the harmless-constitutional-error doctrine. 

In light of the present state of the law, then, it is difficult to predict the 
limits the Court will place on the doctrine. One case, Price v. Georgia,*® has 
limited the doctrine. There, the accused was tried for first-degree murder and 





16. Condemned as an unreasonable search in violation of the fourth amendment in 
Chimel v. California, 395 U.S. 752 (1969); Turner v. United States, 426 F.2d 480 
(6th Cir. 1970), cert. denied, 402 U.S. 982 (1971); United States ex. rel. Laws v. 
Yeager, 448 F.2d 74 (3d Cir. 1971), cert. denied, 405 U.S. 976 (1972). 

. See Miranda v. Arizona, 384 U.S. 436 (1966); Kaneshiro v. United States, 445 
F.2d 1266 (9th Cir.), cert. denied, 404 U.S. 992 (1971). 

Leake v. Cox, 432 F.2d 982 (4th Cir. 1970). 

. Matthews v. United States, 449 F.2d 985 (D.C. Cir. 1971). 
Marshall v. United States, 436 F.2d 155 (D.C. Cir. 1970). 

. Loftis v. Beto, 450 F.2d 599 (5th Cir. 1971). 

Watts v. Brewer, 340 F. Supp. 370 (S.D. Iowa 1972). 

. The fcotnote reads, “[iJn the circumstances of this case there is little room for a 
finding of harmless error, if, as appears on the record now before us, Loper was 
unrepresented by counsel and did not waive counsel at the time of the earlier 
convictions.” 405 U.S. at 483. 

Id. at 485. 
398 U.S. 323 (1970). 
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convicted of voluntary manslaughter. The conviction was reversed on appeal, 
and at his retrial, he was once again tried for first-degree murder and 
convicted of voluntary manslaughter. Holding that his retrial on the greater 
charge violated his fifth-amendment protection against double jeopardy, the 
Court rejected an argument that, since in both trials the accused was con- 
victed of the lesser offense, the error was harmless. 

Of what impact is Milton likely to be on military practice? The Court of 
Military Appeals has, in the past, applied different rules to cases involving 
involuntary confessions. With respect to searches, the court has tested each 
case for prejudice using a “compelling evidence” test.** The court has, 
however, refused to apply any test for prejudice in cases in which it has 
found that a confession obtained in violation of military warning require- 
ments has been admitted in evidence against an accused.?’ In its first deci- 
sion on that issue, the court found the underlying policy of Congress to 
preclude application of the doctrine of harmless error in any case of viola- 
tion of article 31.28 The court did, however, in United States v. Hundley,™® 
use the language of the harmless-error rule in determining a case in which 
the issue was whether an accused’s trial testimony was compelled by the 
introduction of a prior involuntary confession. The court did not, however, 
elaborate on its use of the language of the harmless-error rule. 


What does the expansion of the doctrine of harmless error mean to the 
trial counsel, the staff judge advocate, and the convening authority? The 
possibility of harmless error in cases of violation of constitutional rights does 
not frequently arise. In many cases, if the fruit of a search or an accused’s 
confession is excluded from evidence, there will not be sufficient evidence to 
convince a trial court beyond a reasonable doubt of the accused’s guilt. The 
staff judge advocate, reviewing such a case, should review the record includ- 
ing the constitutional violation, and make the same determination as re- 
quired by an appellate court; viz., is the error harmless beyond a reasonable 
doubt? The convening authority should address himself to the same question, 
and the staff judge advocate should, of course, advise him of the applicable 
standards. 

What effect on the future of the law is the broader application of the 
harmless-error doctrine likely to portend? It is submitted that such broader 
application should not be interpreted as an erosion of constitutional rights or 
violative of the decisions of the Supreme Court which have interpreted those 
rights. What is likely, however, is that fewer new trials will be ordered in 
cases in which a constitutional privilege has been violated, but the remainder 
of the record amply demonstrates the accused’s guilt. 





26. United States v. Justice, 13 USCMA 31, 32 CMR 31 (1962). 
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THE TITLE, “Systematic Settlements,” is not fairly indicative of 
the content and scope of this work. “Hornwood’s Hornbook of Practical 
Practice” might be somewhat more revealing, at least to those of this review- 
er’s generation. 

This is a recommended volume for every lawyer’s library, representing the 
ideal in the handling of lawyer-client relations from the moment the prospec- 
tive client first telephones or walks into the office until there is written the 
letter either containing the three most welcomed words in the language! or 
the somewhat more verbose apologia pro losa suita. 

Systematic Settlements is written to guide personal-injury plaintiffs’ repre- 
sentatives. The reviewer has spent the last 5 years in overseeing investiga- 
tions and maintenance of records of incurrence circumstances concerning 
6000-8000 annual noncombat deaths and serious injuries of members of the 
Navy and Marine Corps. The investigations of this aggregate massive misfor- 
tune—known to those familiar with the service as “line of duty investiga- 
tions”—serve the purpose of providing bases for support and defense of 
claims by and against the Government; adjudicating entitlements to benefits 
from the Armed Forces, Veterans’ Administration, Social Security, and other 
governmental agencies; establishing entitlements or disqualifications for ben- 
efits under private insurance contracts; and answering inquiries. Some of the 
inquiries answered are from plaintiffs’ attorneys, and those inquiring about 
events which have occurred in places not readily accessible to civil authori- 
ties and members of the general public might legitimately ask that reports of 
investigation performed in the naval service supply the minutely detailed 
information which Mr. Hornwood instructs plaintiffs’ attorneys to obtain. 

The reviewer is personally convinced of the inevitability of both the “no- 
fault” insurance principle and the ultimate nationalization of care of trauma 
and disease victims, including their dependent family members. As a guide 
whose sole target is plaintiffs’ lawyers in personal-injury cases, Mr. Horn- 
wood’s work may therefore someday be as dated as is at the present time a 
discourse by some such writer as Chitty on the respective merits of filing 
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actions in detinue as opposed to replevin. Mr. Hornwood actually has a much 
wider potential audience, however, and his work has tremendous permanent 
value, whatever may be the future of tort claims. For, with such modifica- 
tions as omitting exploration of the more intimate details of the client’s sex 
life, Hornwood’s suggestions, for making up an office file and having a 
checklist of information to obtain from the client, apply to a lawyer con- 
sulted by a landlord concerned about a holdover non-rent-paying tenant no 
less than one consulted by a woman who suffered a miscarriage after a fall 
on a bus during an interstate journey. And from the standpoint of one in the 
position of the reviewer, the book is chock-a-block with information to guide 
one conducting, or overseeing the conduct of, an investigation of how some- 
thing happened whereby somebody got hurt. Whether the information devel- 
oped in a particular situation ever reaches the scrutiny of a judge or jury, or 
even that of an administrator above GS—4 clerk-typist level, is immaterial. 
Information developed in accordance with this sound, detailed guidance can 
be filed with assurance that it will satisfy any reasonable demand made, and 
that the reputation which will become established for thoroughness will tend 
to forestall demands of a frivolous or “strike” type. 

The preface of the book indicates that the provision of forms, developed 
by the author and other lawyers over the course of 40 years of personal-in- 
jury practice, constitutes the intended chief contribution to still other law- 
yers’ education. Specifically targeted is the practitioner who makes an iso- 
lated excursion into this field, no less than those who find this to be their 
principal field of practice. 

Chapter 1 is of value to a service judge advocate or other governmental 
lawyer in presenting a form for recording initially received information 
about the prospective client and his injuries. This could be used as a guide in 
constructing a form for recording the initial notification of a legal office or 
counsel’s office of a matter likely to require investigation and report. Who 
called and who took the call, or who came in and who talked to him, are 
good basics. 

Chapter 1 includes letters declining representation, or offering to represent 
on a fee basis only. These have no potential for direct use by judge advo- 
cates. These forms, along with contingent-fee agreements discussed in Chap- 
ter 2, might be useful in legal-assistance counseling, as a matter of indicating 
the spectrum of representational arrangements the one counseled might en- 
counter upon consulting an attorney in private practice. Chapter 2 should be 
reread by judge advocates contemplating leaving active service and going 
into private practice. A clearly stated attorney-client agreement, made at the 
outset of the relationship, is an insurance policy against grief, acrimony, and 
damage to professional reputation after the tumult and shouting have died 
and the reckoning has left the client with a smaller-than-hoped-for measure. 

Chapter 3—Interviewing and Instructing the Client—is one of the two 
treated topics which the reviewer regards as the most valuable in the book. 
This is not by reason of the advice suggested to be given the client, which is 
necessarily pitched to a lowest common denominator and would offend some 
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clients if it were offered indiscriminately. The truly important item in this 
chapter is the form to be used in interviewing and obtaining information 
from the client. Everyone is the product of his experience, and how can one 
person have any hope of properly representing another if he does not have 
knowledge, in depth and breadth, of the experience of the one being repre- 
sented? Yet, a frequently recounted observation of persons who have sat on 
governmental administrative-review boards which conduct personal hearings 
concerns petitioners who have stated at the conclusion of their presentations: 
“This is the first time that anyone has really taken the timé to sit and listen 
to my account of this matter, and I am grateful for this opportunity to tell 
my story, regardless of whether I am granted any relief!” Many petitioners 
making this statement have been represented by lawyers, but I have never 
heard the statement recounted as, “Except for Mr. , my lawyer, this is 
the first time... .” 

Hornwood’s client interview form has a tremendous potential for breaking 
down the ego defenses and fences on each side. The fact that a form is being 
filled out, which is printed and obviously in frequent use with many different 
persons, conveys to the client (who more often than not will be having his 
initial experience in dealing with a lawyer in a truly confidential capacity) 
the impressions that this is the way things are done; that the lawyer is not 
pruriently prying into his personal affairs; and that this is not idle conversa- 
tion or drawing-room fencing in which one should display his charm, wit, 
and cleverness. On the part of the lawyer, getting the form filled out com- 
pletely is part of his job; he need have no feeling of embarrassment in 
asking the client about matters which the form calls for; and when answers 
are given which conflict with his preconceptions, he can note these for more 
detailed exploration in reviewing the answers with the client. Although the 
form is lengthy and filling it out should not be a hurried operation, it will 
pay a time-conserving dividend in affording a gracious means of channeling 
the conversation and cutting off discursive strolls. 

Three suggestions concerning the interview form which the reviewer would 
make explicit are: (1) a written “statement” in traditional form, signed and 
signature witnessed by a stenographer or other third-party associate should 
be obtained in advance of the client interview with form. In the event of any 
contrary or qualifying disclosures during the “in depth” interview later, the 
client would be assured that his prior statement alone would be the basis of 
any factual expressions by the attorney, unless and until the inconsistent 
matter might otherwise be brought up. (2) The interview and filling out of 
the form should be accomplished in the absence of time pressure on either 
attorney or client. In cases of more than usual moment, much could be said 
for conducting this interview outside normal office hours. In any event, it 
should be conducted behind closed doors, without entry of others into the 
room, and without interrupting telephone calls. (3) Separate private inter- 
views should be conducted of husband-wife, parent-child, siblings, business 
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partners, employer-employee, and other persons now or formerly in continu- 
ing relationships. As noted in the first suggestion, traditional written “state- 
ments” might be taken read, or signed, as the circumstances dictate, with 
another or others present, but there should be a time when the related person 
can feel that he is talking to the lawyer alone in complete confidence. Judg- 
ment should be exercised to assure that the lawyer will have a defense 
against any false accusation of having assaulted, threatened, or molested one 
being interviewed in camera, but this should not extend to conducting the 
interview in such a way that the one being interviewed can be visually 
observed or that conversation in normal tones can be overheard. 


Every lawyer who goes over the client interview form will have particular 
items to add or delete or to emphasize or soft-pedal, hence specific questions 
will not be discussed. The reviewer would suggest the conclusion of the 
interview, and perhaps review of the answers with the client, as an opportune 
time to obtain from the client specific release-of-information authorization. I 
would suggest separate releases specifically addressed to named persons and 
institutions in preference to single, general, all-purpose, times, and places 
documents. 

In making the above suggestion, the reviewer has anticipated Chapter 4, 
dealing with release of records and information. Having spent some thirty 
years on the end of receiving and acting on requests for release, rifle, as 
opposed to shotgun, authorizations are recommended. “To whom it may 
concern” types of authorizations can be received with an attitude of render- 
ing grudging cooperation to and barest minimal literal compliance with 
requests made by a lawyer whose motives and objectives are unknown. On 
the other hand, a specific authorization transmitted by a letter of the attorney 
indicating, so far as is politic, the specific current circumstances prompting 
the representation, may tend to ally the governmental officers with the lawyer 
and sometimes will elicit comment, suggestions, and other data which might 
prove quite helpful. 

Chapter 5 deals with accident reports. This is an emergent field, in which 
the Department of Transportation and some State agencies concerned with 
highway safety, are beginning some fresh approaches. One approach is con- 
cerned with multidisciplinary studies of motor-vehicle mishaps conducted by 
behavioral scientists, engineers, physicians, and persons with law-enforce- 
ment experience, and designed to develop recondite causes of such casualties 
and measures best calculated to prevent them and minimize their adverse 
consequences. Information obtained in connection with making such studies 
is sometimes furnished under explicit or implicit assurances of confidence, 
and the extent to which such assurances either may or must be respected 
remains an open question. 

Hornwood provides forms for plaintiff or defendant interview dealing with 
specifics of usual personal-injury situations—one vehicle, multi-vehicle, vehi- 
cle-pedestrian, attractive nuisance, intentional injury, defective premises, etc. 
Each is well-conceived and considered. Filling out the form should impress a 
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client with the attorney’s thoroughness and understanding. The fact that it is 
a previously prepared form should tend to dispel impatience on the part of 
the client being interviewed, coupled with any suspicion that in going back 
over the same ground the attorney is distrustful of the narrative account the 
client has previously given. The greatest advantage to the attorney, though, is 
in assuring that there will be set down tiny details which otherwise would 
become more difficult to retrieve with each passing day, but omission or 
misstatement of which could be embarrassing. Particularly if a case is ulti- 
mately being litigated before a jury months or years later, nothing would 
please defendant’s counsel more than to divert the jury with such issues as 
whether the plaintiff's automobile was in fact Ford or Plymouth; 1971 or 
1972 model; brown or green; and to capitalize on the inferences that con- 
flicts and demonstrably erroneous statements in minor respects are indicative 
of a general lack of concern for truth and accuracy. 

Chapter 6—“Investigation Checklist’”—-is the longest in Hornwood’s work 
—almost 250 pages. This is the portion of principal interest to the reviewer. 
The approach is situational, i.e., attractive nuisance; various classes of motor- 
vehicle casualties; slip, trip, and fall; and miscellaneous including defective 
premises, animals, and products liability. The last form in the group is 
“Investigator’s Evaluation of Witness.” This form contains both such innocu- 
ous information as name, address, and opportunity for observation, and 
some requested data likely to antagonize the individual, such as “sincerity,” 
“personality,” “credibility,” “obnoxious tendencies,” “criminal back- 
ground,” “military experience.” Since there is contemplated the now-ac- 
cepted and ever-widening use of lay investigators, the author would have 
been well-advised to separate the requests for information which could be 
filled out in the presence of and shown to the interviewee for verification 
from those which should be communicated to the attorney alone and the 
existence of which should never be suspected by the witness. Persons are 
sensitive about such things as an unfavorable discharge from an armed 
force; a divorce; a drinking problem; and “relationships with the opposite 
sex.” Even when one being interviewed by an investigator volunteers infor- 
mation about himself in some such respect, it will usually be preferable for 
the investigator to write nothing down in the presence of the relator, and 
leave the impression that this will be kept between the two of them. If the 
interviewee himself suggests—or the circumstances require pointing out to 
him—that the unpleasant data must be communicated to the investigator’s 
attorney-principal as a safeguard against surprise and to enable him to 
minimize embarrassment of the interviewer as a witness, then the investiga- 
tor should set the data forth on a separate blank sheet which he shows to the 
interviewee and then places in an envelope bearing some such conspicuous 
inscription as “STRICTLY CONFIDENTIAL,” which he seals in the pres- 
ence of the interviewee. Any observations of the investigator about the 
personality, credibility, etc., of the interviewee should be set down only after 
the latter is well out of sight, and the investigator should give the interviewee 
the impression at the end of the interview that the investigator is immediately 
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turning his attention to other urgent matters not involving the interviewee or 
the information he has given. 

The reviewer would suggest some remarks in the text at the beginning of 
the chapter about photographs in investigating injuries and especially about 
having photographs identified fully as to photographer and subject, plus 
time, date, season, and weather. When circumstances permit, it is highly 
desirable to have a witness photographed in a reenactment of major events in 
his testimony and to have him view developed prints and sign descriptive 
statements. Under current conditions of mobility of people and rapid changes 
of landscapes—whereby today’s quiet village intersection can tomorrow be 
unrecognizable in an interstate highway interchange or a highrise commer- 
cial, office, and apartment, sprawl—the “fixing” of accounts of events is vital. 
To Mr. Hornwood’s discussion of the preferability of having short-answer 
forms over long narrative “statements” of witnesses, I would add the earlier 
observation attributed to a Chinese sage concerning the 1000:1 preferability 
of pictures over words. 

As to the forms themselves, they are well considered. The reviewer would 
recommend finding one or two most nearly corresponding to cases one 
encounters in his own practice; having some copies run off; and adding and 
deleting and substituting material from other forms in the book and as 
suggested by one’s own experience. 

Chapter 7, “Communicating With Client,” Chapter 8, “Communicating 
With Defendant,” Chapter 9, “Communicating With Other Counsel,” and 
Chapter 10, “Communicating With Lay Witness,” are of relatively less imme- 
diate concern to service judge advocates than other material in the book. 
There is much material here, though, upon which judge advocates can reflect 
with profit. Keeping a client—and in cases of young service persons sepa- 
rated from families by conditions of their service, extending “client” to 
include intelligent and concerned near relatives—advised of adverse proceed- 
ings against the member, is of benefit to an individual a judge advocate is 
asked or assigned to assist. “Communicating With Defendant” affords valua- 
ble assistance to the judge advocate who may undertake as a matter of legal 
assistance to press a claim for a service person or dependent, short of 
actually filing suit. “Communicating With Other Counsel” is of general 
interest in showing how it’s done, and will be especially helpful in legal-as- 
sistance work. 

One lapse on the part of Hornwood is with respect to recovery for medical 
care furnished by the U.S. Government. Recovery by the Government of the 
reasonable value of such care is authorized by an Act approved September 
25, 1962, effective January 1, 1963, 76 Stat. 593, which appears as Chapter 
32 of Title 42, U. S. Code, sections 2651-53. 

A practitioner handling a claim on behalf of someone who has received 
treatment in a Government hospital—whether service personnel or a civilian 
given emergency care in a Government hospital as the nearest medical facili- 
ty—should assure either: (1) that his claim for damages is in an amount 
sufficiently large to cover the value of such care; or (2) that an authorized 
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officer of the Federal Government has waived the claim of the Government 
for recovery in the particular case. The statute is of benefit to plaintiff’s 
attorneys in many cases, giving them a tangible item of damages to which to 
tack pain and suffering or punitive and exemplary levies. Otherwise a plain- 
tiff severely injured might get no more than a token verdict, if any, since a 
member of the service does not lose earnings while hospitalized and with the 
exception of a small daily subsistence levy is not charged out-of-pocket for 
his care. A total or partial waiver may be indicated, however, where the 
value of the care furnished is so great that it would wipe out the greater part 
of the cash recovery which could actually be made. Under his “Communicat- 
ing With Other Counsel” chapter, Hornwood would do well to include form 
letters to service judge advocates and Veterans’ Administration and Public 
Health Service authorities, variously seeking an assessment of the reasonable 
value of care furnished and assertion of claims therefor, or waiver of all or 
part of any such claim. Associated should be assertion or waiver of other 
claims the U. S. Government might have—e.g., after colliding with plaintiff's 
vehicle, defendant’s automobile ran through a fence of a military airfield and 
struck and <lamaged a taxiing airplane. 


Chapter 10, “Communicating With Lay Witnesses,” has many good points 
of information of immediate utility to a service judge advocate who is 
conducting or guiding the conduct of an investigation of an injury-producing 
or Government property-damaging incident. More careful reading is indi- 
cated if the judge advocate is dealing with civilians who may be witnesses 


before courts-martial, in litigation in civil courts in which the Government 
has an interest, or in purely private litigation or administrative proceedings 
in which the judge advocate may be rendering legal assistance to a member 
of the Armed Forces or a dependent or survivor of a member. Suggestions 
relative to oral discussions with witnesses by attorneys apply in the main to 
discussions of judge advocates with members of the Armed Forces who are 
prospective witnesses. Form-letter communications in this connection as sug- 
gested by Hornwood should not be undertaken uncritically and indiscrimi- 
nately. The letters might be used to some extent in communicating with de- 
pendents of service personnel when the dependents may be prospective 
witnesses, and thus vicariously keep the personnel advised. 

Chapters 11 and 12 of Hornwood’s work—“Communicating With Doc- 
tors” and “Medical Report Forms”—are in the reviewer’s judgment the part 
of the book deserving of the most thoughtful appraisal when there is at hand 
a problem of personal injury or wrongful death. There are physicians who 
spend large amounts of their time testifying in court and become recognized 
around courts as “plaintiffs’ experts” or “defendants’ experts.” These physi- 
cians provide the detail desired, but their credibility is sometimes discounted. 
If the same clarity and detail can be obtained from a respected physician 
who is not reputedly a “professional witness,” then the service rendered the 
client is much enhanced. Difficulties are: (1) the time factor in getting both 
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lawyer and doctor together for a sufficient period for genuine mutual under- 
standing and development of a presentation which will be readily comprehen- 
sible by third persons who are neither lawyers nor physicians, (2) the 
breaking down of barriers of distrust and partial truth concepts entertained 
by many physicians, such as that lawyers are exaggerating the nature and 
degree of petty injuries and are intending to trap and discredit the physician 
by holding him up to ridicule in the course of a public trial. Hornwood’s 
suggestion that the lawyer undertake to assure payment of a physician’s bills 
for services rendered the injured patient is certainly an important first step. 
But the universality of medical insurance, which has come about during the 
last quarter-century, has rendered the physician less susceptible to this olive 
branch than was once the case. The forms that Hornwood has developed for 
physicians are superb; it is the mechanics of getting them meaningfully 
executed that troubles this reviewer. 

Chapter 13 provides a Damages and Proof Checklist. The judge advocate 
should attend this material from a defense standpoint. If a civilian has been 
incapacitated through being struck by a negligently driven Government vehi- 
cle, and a judge advocate is superintending the investigation and preparation 
of report, attention should be given significant damages items. For example, 
since diminution of earning capacity is certain to be asserted, evidence in 
this connection should be included. If the individual injured has never held 
other than menial positions and none of these for any appreciable period, 
delicacy should not impel silence concerning, or minimization of, such fact. 
This is matter needed by a cross-examiner after the injured person has 
testified on direct examination as to his employment record and earnings 
post his injuries. The more usual better employment record should be set 
forth to aid in working out settlements as well as to furnish a cross-examiner 
a check against extravagant claims. In disfigurement cases, the appearance of 
the individual previously should be established. 

Hornwood recommends, in Chapter 14, establishing attorney’s office files 
on insurance adjusters and medical practitioners, particularly doctors ac- 
credited in various specialities. This information will be most helpful to a 
judge advocate about to enter private practice, but even in Armed Forces 
legal offices, it is well to have some data indicating good, better, and best 
among insurers, adjusters, and healing artists. 

Settlement of claims discussed in Chapter 15, presents good horsetrading 
horse sense. A judge advocate performing legal assistance in the attempted 
settlement of a personal-injury claim can heed every word. A judge advocate 
new to the trade should note the mention of special proceedings, with guard- 
ian ad litem, to affirm settlements of claims by minors. Handling such a 
settlement in the case of a minor dependent of a service person offers an 
opportunity for a judge advocate to get into a local court of record pro hac 
vice in a noncontroversial connection. Enlisting the aid of a local civilian 
practitioner as guardian ad litem will often prove to be worth the modest fee 
involved from standpoints of enhancing the prestige of Armed Forces judge 
advocates as well as both short- and long-range service-person client interests. 
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Chapter 16 has to do with arbitration, gives citations to arbitration case 
law, and is written with a background of experience by the author as a 
member of arbitration boards in Los Angeles, The author notes that “family 
protection” or “uninsured motorists” provisions (UMI) of insurance policies 
often contain provisions that disputes concerning entitlement of an insured to 
recover from an uninsured motorist, and, if entitled, the amount of damages 
sustained, shall be settled by arbitration. Certainly the adoption of “no- 
fault” principle is likely to tend toward wider use of arbitration for settle- 
ment of disputes concerning such matters as the extent to which disabilities 
stem from an automobile mishap as distinguished from preexisting condi- 
tions or the aging process. This is basic education for the lawyer of the 
eighth and subsequent decades of the Twentieth Century. 

Hornwood’s final chapter is entitled “Computerization Of Injury Analy- 
sis.” The title led this reviewer to think—before reading further—that some- 
thing was going to be said about data banks for statistics concerning various 
types of accidents, such as those maintained, inter alia, at the Naval Safety 
Center in Norfolk, Virginia. Nothing could be wider of the mark. The 
chapter borrows heavily (with full credit) from medical literature with 
reference to psychogenic and somatogenic elements of the ultimate “holistic” 
(i.e., “whole man”) clinical presentation, and with the MMPI (Minnesota 
Multiphasic Personality Inventory) psychological test which can be ma- 
chine-graded and provides a rapid indication of the possible type and degree 
of psychological elements. Two paragraphs appear? which should have had 
the benefit of a heavy-handed editor’s blue pencil, i.e.: 


Special mention should be made regarding patients who have an emotional need 
for remaining ill. The element of “secondary gain” is ubiquitous. With increasing 
prepayment medical insurance plans, Workmen’s Compensation, disability, casualty 
and indemnity coverage, the problem of secondary gain demands everyone’s atten- 
tion. Such terms as “Compensation Neurosis,” the “Green Poultice” treatment and 
“Compensationitis” are familiar to everyone. (Emphasis supplied.) 


The clamor of divergent opinions usually lacks objective differentiation. Disability 
exaggeration ranges all the way from a genuine emotional illness such as hysteria 
and neurasthenia, on one hand, to outright malingering on the other. . . . Unfor- 
tunately the scarcity of scientific literature, both medical and legal, does not shed 
much light on the subject. . . . [Emphasis supplied.] [The “New Yorker” would 
have something to say about the last statement.] 


Here will be seen the “welfare bum” myth in another guise—oversimplifi- 
cation of a highly complex and ramified subject matter, and tarring of a 
large group of diversely motivated and affected people with pejoratives accu- 
rately applicable to no more than a tiny segment of the spectrum. The quoted 
language is out of keeping with the remainder of the chapter which treats the 
subject dispassionately and objectively. 
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The problem under contemplation is that of persons afflicted with person- 
ality, character, and behavior disorders, or emotional or mental illnesses, in 
degrees rendering them distinguishable from the majority of the population. 
Those thus afflicted are disadvantaged in selective and competitive endeav- 
ors, and suffer economic deprivation and lack of social recognition. They are 
more likely candidates for receiving injuries, and when ill often receive 
attention from others to an extent never before experienced. They are going 
to be found complaining of discomfort louder and longer than their more 
fortunate brethren for whom incapacity produces diminution of social recog- 
nition and ego gratification, and whose motivating drive is to get back into 
the competitive fray in which they feel they have fared well. 

The general propositions set forth are facts of life—not debatable in the 
abstract. When it is sought to classify particular individuals and concrete 
situations, however, there is usually a great deal of room for disagreement. 
The MMPI or other psychological assessment will provide a reckoning factor 
for a lawyer, and may occasionally keep him from being “taken in” by a rare 
out-and-out psychotic fabrication. The dominant theme of Hornwood’s Chap- 
ter 17, though—which is whispered by the woodwinds, not blared by the 
brass—is that the lawyer should be on guard against just such glib assump- 
tions as that a complainant is a scheming calculating money-grabber or has 
“compensation neurosis.” Two specific cases are given, each of which leaves 
one perplexed, upon reflection, as to where to post the signs, “Compensable 
effects of tortiously inflicted injury stop here!” 

Holistically, Hornwood’s book is a classic and should be among the law 
school graduate’s first professional-book purchases. It should be required 
reading for naval judge advocates having to do with investigations of inju- 
ries, processing of claims, and legal assistance. In noting flaws or misconcep- 
tions perceived, this reviewer may be regarded as a Lilliputian shooting at 
Gulliver or perhaps more analogically aptly, as a Fifteenth Century European 
pointing to his head as Columbus walked by. Errors and omissions will be 
corrected and supplied both by one’s own experience and in future revisions 
plus works by others following Hornwood’s lead. Until such later works are 
forthcoming, Hornwood is a desk reference, and copies of forms adapted 
from “Systematic Settlements” should be at hand in the lawyer’s desk 
drawer. 
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THIS BOOK IS an updated version of the first edition, edited by 
Messrs. Lindman and McIntyre. The original version was a report of a study 
made by the American Bar Foundation as part of their continuing attempt to 
analyze, improve, and facilitate the administration of justice. The revised 
edition updates the first edition by including developments in the law 
throughout the United States through 1968. The primary thrust of this 
volume is still the same as the original edition, viz, evaluation of the law’s 
regard for the rights of mentally disabled persons. The editors have compiled 
the results of exhaustive research into State statutes, important court deci- 
sions, and numerous writings on all facets of mental health. 

In its eleven chapters, the revised edition explores in depth the following 
subjects: voluntary hospitalization, involuntary admissions, separations from 
mental hospitals, rights of hospitalized patients, eugenic sterilization, domes- 
tic relations, incompetency, guardianship and restoration, personal and prop- 
erty rights, the sexual pyschopath and the law, and mental disability and the 
criminal law. 

The organization and presentation throughout the book are exemplary. 
Each chapter is completely outlined and presented in such a fashion as to 
enable the reader to have a quick reference to an area or topic of interest. 
Forty-one separate tables, interspersed among the chapters, provide concise 
detail in graphic form without detracting from the main text. The text itself 
is well written and exceptionally clear when one considers that the subject of 
mental illness abounds with terms that are inherently complex. Psychiatric 
knowledge, including the more accurate use of medical terms, has advanced 
no less than its application to the law. The Mentally Disabled and The Law 
provides the reader with a functional appreciation of the communications 
problems arising when legal words of art are utilized by the medical profes- 
sion in a less-than-precise legal manner. An apt illustration is provided by 
the fact that, while one patient may be “mentally ill” for the purpose of 
involuntary hospitalization, he may at the same time possess sufficient mental 
capacity to execute a valid will or to consent to a marriage ceremony.! Thus 
this book points out quite vividly that vague and nebulous descriptive terms 
remain a major source of confusion in the law. The editors have, however, 





* Lieutenant Commander Averna is currently assigned as an admiralty attorney in 
the Admiralty Division, Office of the Judge Advocate General. He received the J.D. 
degree from Temple University School of Law in 1970. 
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contributed materially to a better understanding of this problem, and they 
have provided no less than five tables detailing statutory definitions of var- 
ious medico-legal terms, including the term “mentally ill.” 

The tables provide an excellent visual comparison of the statutory provi- 
sions concerning the rights of the mentally disabled in the 50 States, the 
District of Columbia, and in the proposed Draft Act.? An additional appen- 
dix furnishes the same valuable service for those in the Commonwealth of 
Puerto Rico, the Virgin Islands, and the Territory of Guam. 

Still another bonus provided by this book is the excellent bibliography 
found at the end of each chapter which enables the reader, if so inclined, to 
pursue that particular subject even further than offered by the preceding 
chapter. Of particular value to attorneys are the case citations following these 
bibliographies. Those citations provide the actual case law that is controlling 
in each of the fields discussed in the prior chapter. 

The continuing usefulness of this volume is self-evident since the courts 
are faced daily with the mentally incapacitated defendant. These same courts 
are still evolving the criteria which serve to frame a defense of legal insanity. 
It therefore behooves any attorney involved in defending a possibly insane 
client to research not only the current state of the law, but also to be aware 
of the current trend in the law in order to pursue that defense which is most 
likely to effect a departure from or expansion of the existing precedent. This 
book provides an in-depth analysis of the existing tests of criminal responsi- 
bility, listing which State and district appellate courts have accepted a spe- 
cific test. In addition to describing the criminal responsibility test of the 
Model Penal Code of the American Law Institute,*® it tells which State and 
district appellate courts have adopted it.‘ 

The reviewer believes that this book is an invaluable reference tool for 
anyone dealing with the problems of the mentally disabled; however, while it 
is highly recommended for inclusion in any law library, military or civilian, 
it may be too specialized to recommend that every civilian attorney or judge 
advocate acquire a copy for his own personal use. 





2. 454-473. Appendix A is reprinted from Public Health Service Publication No. 51, 
United States Government Printing Office, Washington, D.C., 1952. Publication No. 
51 is entitled A Draft Act Governing Hospitalization of the Mentally Ill (revised 
September 1952) and was prepared in the Federal Security Agency by the National 
Institute of Mental Health and the Office of General Counsel. 

3. 391. 

4. The District of Columbia Court of Appeals is the latest to adopt the rule stated in 
§ 4.01(1) of the Model Penal Code, in the case of United States v. Brawner, No. 
22,714 (June 23, 1972), 40 U.S.L.W. 2834. 
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